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Court of Appeals of the District of Columbia. 


No. 311*2. 

John L. New bold. Appellant, 
vs. 

The Brennan Construction Company. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32552. 

John L. Newbold, Plaintiff, 
vs. 

The Brennan Construction Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed March 30, 1914. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32552. 

John L. New bold 
vs. 

The Brennan Construction Company. 

The complainant respectfully states as follows: 

1. The complainant John L. Newbold, is an adult citizen of the 
United States of America, a resident of the District of Columbia, and 
sues in his own right. 
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*2. The defendant The Brennan Construction Company is a cor- 
poration organized May 1, 1000. under the laws of the State of West 
Virginia, having offices. officers, and agents in the District of Colum¬ 
bia, and is, at the present time, according to the complainant’s in¬ 
formation and belief, engaged in winding up its business. 

d. The defendant Company was organized for the purpose of 
carrying on the building business, and after it was incorporated, it 
actively entered on the conduct of such business in the District of 
Columbia. July 17, 11)07, and fora long time prior thereto, the com¬ 
plainant was engaged in the business of procuring contracts for the 
construction of buildings, and had l*?cn actively engaged in such 
business under a contract with a certain company known as the 
Thompson-St a rrett Company. Knowing these facts, the defendant, 
on or about June 1, 1007, opened negotiations with the complainant 
lor the purpose of having the complainant enter into a contract with 
the defendant, whereby the complainant should procure contracts 
for the defendant for the construction of buildings, and as 
2 the result of the said negotiations the complainant and the de¬ 
fendant. July 17. 1007, entered into a certain contract, in 
the words and figures following: 


“This agreement made this 17th day of July, 1007, by and be¬ 
tween the Brennan Construction Company, a corporation duly in¬ 
corporated under the laws of the State of West Virginia, party of 
the first part, and John I.. NewlxJd. a resident of Washington, 1). C., 
party of the second part: 

“\\ itnesseth: That in consideration of the mutual promises and 
agreements by them hereinafter made and performed, the respective 
parties hereto hereby agree as follows: 

“1. The party of the second part on his behalf hereby promises 
and agrees to devote himself when possible, to procuring contracts 
for the construction of residences and business buildings, including 
apartment houses, office buildings, stores, hotels, warehouses, and 
opportunities for bidding upon same, solely and exclusively for the 
party of the first part; also to the procuring of contracts and op¬ 
portunities for bidding upon same, on any other structures which 
may he agreed upon hv the Board hereinafter mentioned, and before 
the work in question is sought, it l>cing expressly understood, how¬ 
ever, that any and all such work or proposed work, done or to l>e 
done by the party of the first part for the Roman Catholic Church, 
any of its branches, or its allied projects, or for the District of Co¬ 
lumbia, or for the Knifed States (Government (unless made the sub¬ 
ject of a special agreement) is expressly excepted from the terms and 
provisions of this agreement. 

“2. The party of the first part on its behalf hereby promises and 
agrees to pay the party of the second part, as compensation for his 
services as aforesaid, twenty-five per cent (2.V^) of all net profits 
which the said partv of the first part shall make. earn, or realize, by, 
through, or from the execution of any contract, building, construc¬ 
tion. or undertaking of the class referred to in paragraph One (1) 
hereof, and whether the same shall have been actually procured by 
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the party of the second part or otherwise. Payments to the party of 
the second part on account of such commissions shall he made as 
and when such net profits are realized by the party of the first part. 
In computing such net profits no charges for general superintend¬ 
ence, or other executive expense which arc not solely chargeable 
against or incurred on account of the particular joh or undertaking, 
shall he included. In case a loss results from the execution of. any 
such contract or undertaking, such loss is to lie home entirely by 
the party of the first part. 

“And the party of the first part further agrees that in case any 
question shall arise as to the advisability of accepting any such pro¬ 
posed contract or undertaking contemplated by this agree- 
3 nicnt, or of bidding for or upon the same, all such questions 
shall he determined by a Hoard composed of two (2) officers 
of the Brennan Construction Company, together with the party of 
the second part. 

“3. And it is hereby mutually agreed bv and between the respective 
parties hereto that any and all contracts pertaining to such under¬ 
taking a* are contemplated by this agreement, are to be written in 
the name of and arc to be executed and signed by the party of the 
first part. 

“And it is herebv further mutunllv agreed that this agreement is 
to remain in force for a period of ten « 10) years from the date 
hereof. 

“In witness whereof the party of the first part has caused its name 
to be signed hereto by its President, and its corporate seal to l>e here¬ 
unto affixed, attested by its Aetg. Tresis, and the party of the second 
part has hereunto signed his name, on the day and year first here¬ 
inbefore written. 

BRENNAN CONSTRI CTION COMPANY, 
Bv P. J. BRENNAN. I seal. | 

.1X0. L. NEW BOLD. Ise*l.| 


“Witness: 

“C. (J. LORENZ. 

As to B. C. Co. 


“Attest: 

P. J. BRENNAN, 

Secret art/, Act’() Trcos. 

__ • 

| Corporate Seal. | 

4. After the execution of the aforesaid agreement, the defendant 
directed the complainant to retain and occupy as his office, as the 
defendant’s representative, a certain room in the Commercial Na¬ 
tional Bank Building the City of Washington, in the District of 
Columbia, for which oh.ee room the defendant agreed to pay, and 
did pay, so long as the same was occupied bv the complainant as 
the representative of the defendant. In addition the defendant 
directed the complainant to have business cards printed, showing 
the complainant’s connection with the defendant, and such cards 
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were accordingly printed in the form presented by the defendant, 
and were used hv the complainant in the performance of his 
4 obligations under the aforesaid contract. Immediately after 
the execution of the said agreement, the complainant entered 
diligently and exclusively on the proper performance of his duties 
as therein prescribed, and used his best efforts in behalf of the de¬ 
fendant, and so continued to do for a long space of time, until, to 
wit, June 7, 1010, about which time the said contract was terminated 
by mutual agreement. 

5. While the said contract was in full force and effect, as afore¬ 
said, the defendant procured and executed various contracts for the 
construction of buildings, other than work of the character expressly 
excepted from the said contract, and made, earned, and realized 
therefrom a large amount of net profits, but as to the numbers of the 
said contracts, the dates thereof, the parties thereto, the amounts in¬ 
volved. and the exact net profits realized therefrom, the complainant 
is not informed, except he is advised that the defendant under date 
of March 1*2. 101*2, addressed a certain letter to W. A. II. Church, 
the defendant's President, a true copy of which letter is as follows: 

“(Copy for Mr. Davis—L.) 


“March 1 * 2 , 1012 . 


“Mr. W. A. 11. Church. 8th & Md. Ave. S. W., Citv. 

“Dear Sir: “Carrying our your instructions to the writer during 
a conversation between yourself. Mr. Newbold and the writer at this 
office some time ago, the annexed statement of profits earned on cer¬ 
tain construction work done bv The Brennan Construction Com¬ 
pany since July 17, 1007, has been prepared. # 

“Mr. Harold Davis has been consulted on this subject and his 
ideas are incorporated in the statement. 


o “W. M. Drurv, Stable construction. $427.70 

(laiWield Hospital Building construction. 274.80 

X. II. Shea, Building construction, #210 18th St., 

S. W., approximately .'. 5,000.00 

Washington Loan & Trust Co., Vault construction... 872.58 
Walker-Johnson Office Building construction. 10,000.00 


Total 


“Yours trulv, 


. $10,075.08 

B. C. CO., 

E. G. L.” 


“Copy of this letter has been forwarded to Mr. (). II. 1\ Johnson, 
Mr. Harold Davis." 


0. Notwithstanding that the complainant was entitled to twenty- 
five per cent. (25^ ) of the net profits of $10,075.08, shown by the 
aforesaid letter, and to a like proportion of the net profits on all 
other contracts procured and executed by the defendant while the 
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aforesaid agreement was in effect, the complainant lias never re¬ 
ceived from the defendant, nor has the defendant paid to the com¬ 
plainant, as compensation for his services, any part whatever of 
the aforesaid net profits, or of any other net profits made, earned, 
and realized hv the defendant from such contracts. 

In virtue of the matters and things hereinbefore set forth, the 
complainant is entitled to have the defendant compelled to make 
discovery as to the muni ers of such contracts, the dates thereof, 
the parties thereto, the amounts involved, and the exact net profits 
realized therefrom, and the complainant is also entitled to have the 
defendant compelled to account to him as to the amount due from 
the defendant to the complainant hv reason of the facts herein¬ 
before recited. The complainant has been unable to secure 
b such discovery or accounting from tlie defendant, although 
he has made diligent efforts to procure the same. 

The premises considered, the complainant therefore prays as fol¬ 
lows : 

1. That process may issue, requiring the defendant to appear and 
answer the exigencies of this bill of complaint, but not under oath. 

2. That the defendant may be compelled to make discovery as 
to the numbers of such contracts, the dates thereof, the parties 
thereto, the amounts involved, and the exact net profits realized 
therefrom. 

♦3. That the defendant may Ik' compelled to account to the com¬ 
plainant for the amount due from the defendant to the complainant 
under the aforesaid agreement of July 17, 1007. 

4. That all other accounts proper or necessary in the premises 
may l>e taken and stated. 

7>. That a decree may he passed against the defendant for the 
amount found due to the complainant on such accounting. 

0. That the complainant may have such other and further relief 
as the court may deem meet and just. 

And, as in duty bound, the complainant will ever pray, etc. 

The defendant to this hill of complaint is The Brennan Con¬ 
struction Company, a corporation. 

JOHN L. NEWBOLI). 


District of Columbia, as : 

John L. Newbold, being first duly sworn, deposes and says that 
he is the complainant named in the foregoing bill of complaint bv 
him subscribed; he has read the same and knows the contents 
7 thereof; the matters and things therein stated on personal 
knowledge are true; and those therein stated on information 
and belief, he believes to he true. 

JOHN L. NEWBOLD. 

Subscribed and sworn before me this 30th day of March, A. 1). 
1914. 

[seal. | CHARLES F. ROBERTS, 

A 'otary Public, I). C. 


MYER COHEN, 

Attorney for Complainant. 
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•Aiisuir iff Defendant. 
Filed May 4, 1911. 


The defendant, The Hrennan ( 'onstructiuu Company, for answei 
to the hill in the above entitled cause, or to such parts thereof a: 
it is advised are material, answering savs: 

1. It admits the averments of the first paragraph of the hill. 

2. It admits the averments of the second paragraph of the hill. 

•h It admits that one of the purposes and objects of its organ 

ization was tin* erection and construction of buildings, and that aftei 
its organization it actively engaged in the conduct of such busines: 
in the Distiict of Columbia. It is without knowledge, and there 
fore denies, that on July 17, 1907. or prior thereto, tin* plaintiff 
was engaged in the business of procuring contracts for the con 
struetion of buildings. It is also without knowledge, and therefore 
denies, that the plaintiff was actively engaged in such business undei 
a contract with a company known a* The Thompson-Stnrrett 
d Company. It denies having opened negotiations with tin 
plaintiff for the purpose of having a contract whereby tTie 
plaintiff should procure contracts for the defendant for the con¬ 
struction of buildings. It denies that the alleged contract of July 
17, 1907. set out in the bill, was entered into bv it, or bv anv an 
thority. express or implied, from the defendant to enter into >'ni<l 
contract. 

4. It denies the averment* of paragraph four, excepting the aver¬ 
ment that about June 7. 1910, the said alleged contract was ter¬ 
minated by mutual agreement, and as to this averment defendant 
says that it has at no time recognized or acknowledged any validity 
or binding force of said alleged contract, and, so expresslv stating 
to the plaintiff, this defendant agreed with the plaintiff on or prior 
to the date named that said alleged contract should be considered 
as terminated and annulled. Defendant s consent to such annul¬ 
ment and termination did not provide for. or in anywise recognize 
or contemplate, anv reservation of right or claim of right of any* 
kind by the plaintiff against this defendant under said alleged con¬ 
tract. 

7>. Answering the fifth paragraph of the bill defendant says that 

the letter of March 1 ' 2 . 1912. referred to was written bv the dc- 

% 

fondant to its President Mr. Church, and that the Mr. Johnson and 
Mr. Davis referred to, to whom copies were also sent, were, and are, 
members of the Hoard of Directors of the defendant corporation, 
and that said communication was one strictlv l>etween the officers 
of the defendant corporation, and not intended for. or authorized 
to be given to the plaintiff. Further answering, defendant says that 
the plaintiff had no connection or relation, direct or indirect. 
It with anv of the construction contracts referred to in said 
letter, and that no construction contract has ever been pro¬ 
cured by the plaintiff directly or indirectly for the defendant. 
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0. Defendant# admits that it lias paid no compensation to the 
plaintiff, hut denies that it ever agreed to pay him any, and also 
denies that plaintiff ever rendered any services as claimed. 

7. Further answering the averments of the Bill, defendant says: 
that the alleged contract sued upon is of such extraordinary char¬ 
acter that it could only he authorized by the defendant through a 
stock holders' meeting, or at least through a meeting of its Board 
of Directors, hut that no such authorization was ever given, and 
that neither said stockholders nor said directors had any informa¬ 
tion as to the alleged existence of said alleged contract until after 
the death of the Mr. Brennan hereinbefore mentioned, being about 
two years or more after the alleged execution of said alleged con¬ 
tract, and that the defendant has at no time recognized or ratified 
said alleged contract. The defendant is moreover advised that the 
terms and provisions of said alleged contract are so inequitable, 
unjust and extraordinary as to render the same unenforeible in a 
court of equity or conscience, and the defendant calls upon the 
plaintiff for strict proof as to the circumstances and conditions at¬ 
tending the alleged execution of said alleged contract. 

S. Defendant says that the plaintiff's claim, if any, accrued more 
than three years before the bringing of this suit, and accrued not 
later than the aforesaid date of June 7, 1910, and that the 
If) plaintiff's claim, if any, is accordingly barred under the 
statute of limitations of actions. 

And having fully answered, this defendant prays that it may be 
hence dismissed with its reasonable costs. 

DEO. E. BELLI VAN, 

HAMILTON, YERKIOS & HAMILTON, 

Attorneys for Defendant, The Brennan 

Construction Company. 


Order ».l mending A usurer. 

Filed October 22, 1915. 

******* 

Upon consideration of the two motions of defendant for leave to 
amend its answer herein, and after argument of counsel, It is, this 
22nd day of October, 1915, adjudged and ordered that the de¬ 
fendant have leave to amend and the same is hereby entered as so 
amended, its answer herein as follows: 

1. By inserting the words “if not ultra vires" after the word 
“could'' in line 3 of paragraph 7. 

2. Bv adding at end of paragraph 7: “Defendant further says 
that said alleged contract purporting as it does upon its face to l>e 
a contract of partnership or in the nature of a partnership, is con¬ 
trary to the purposes and objects of the defendant corporation, is 
not authorized by its charter, and is therefore ultra vi-es and void.” 

3. By adding before the concluding clause of said answer: 
“9. Defendant says that the plaintiff has not in and by his bill 
stated any ease entitling him to relief in equity, and particularly 
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snvs that there is a plain, adequate and eomplete remedy at 
11 law touching such rights, if any, as the plaintiff may have 
respecting the subject matter of this suit." 

It is further ordered that the plaintiff may have the trial herein, 
if he shall so desire, continued to the next term of Court. 

WALTER I. McCOY, Justice. 


Decree. 


Filed December K, 191<>. 

******* 

This cause came on to he heard upon the pleadings and evidence 
taken in open Court; and thereupon, upon consideration thereof, 
It is, this 8th day of December. 19115, adjudged, ordered and decreed 
that the hill of complaint herein he, and it is hereby, dismissed, 
with costs against the plaintiff and that the defendant have execu¬ 
tion therefor as at law. 

WFNDFLL P. STAFFORD, Justice. 


From the foregoing decree, the plaintiff in open Court prays an 
appeal to the Court of Appeals, which is allowed, and the Umd for 
costs on such appeal is fixed at one hundred dollars. 

WFNDFLL P. STAFFORD, Justice. 


Memoranda. 


December 2<8, 191(5.—Appeal bond approved and filed. 


January Pi. 1917.—Time for filing statement of evidence 
1*2 extended to and including the 9th day of February, 1917; 

time 1 <» tile transcript of record extended to and including 
the 24th dav of Februarv, 1917. 

January ;>0, 1917.—Time for submitting statement of evidence 
extended to and including the 2drd day of February, 1917; time 
to file transcript of record extended to and including the 12th day 
of March, 1917. 


Februarv 2d, 
%> 


1917.—Statement of Evidence submitted. 


March 9, 1917.—Time to file transcript of record extended to and 
including the 2(ith day of March, 1917. 


Designation of Record. 


Filed March 19, 1917. 

* * * * * * * 

The Clerk will please prepare and certify the Transcript of 
Record on the appeal of the plaintiff, John L. Xewbold, including 
therein the following viz: 
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1. The original Bill of Complaint as filed March 30, 1914. 

2. The Answer of the defendant, The Brennan Construction Com¬ 
pany, as filed May 4, 1914, and as amended by virtue of the Order 
of Court passed October 22, 1915. 

3. The final Decree passed herein December 8, 1910. 

4. Appeal noted at foot of said decree. 

. 5. Memorandum that bond for costs was filed and approved. 
13 0. Assignment of errors. 

7. This designation of Record. 

MYER COHEN, 

FRANK J. HOGAN, 
Attorneys for Plaintiff. 


Memorandum. 


March 21, 1917 .—Time to file transcript of record extended to and 
including the 9th day of April, 1917. 

April 7, 1917.—Time to file transcript of record extended to and 
including the 16th day of April, 1917. 

April 13, 1917.—Time to file transcript of record extended to and 
including the 30th day of April, 1917. 

April 30, 1917.—Time to file transcript of record extended to and 
including the 14th day of May, 1917. 

May 14, 1917.—Time to file transcript of record extended to and 
including the 28th day of May, 1917. 


May 28, 191 <.—Time to file transcript of record extended to and 
including the 25th day of June, 1917. 

14 June 23, 1917 .—Time to file transcript of record extended 
to and including the 25th day of July, 1917. 


Assignments of Error. 


Filed July 23, 1917. 

******* 

The learned trial court erred: 

(1) In dismissing the plaintiff’s bill of complaint. 

(2) In refusing to grant the decree as prayed by plaintiff in his 
bill of complaint: 

(3) In holding that the defendant was not bound by the contract 
entered into in its name and on its behalf by its President. 

(4) In holding that the defendant corporation was not bound 
by contract with plaintiff, negotiated by defendant through its Presi¬ 
dent and its Vice President and General Manager, with plaintiff, and 
executed by defendant by its President. 

(5) In not decreeing that plaintiff was entitled to recover from 

2—3112a 
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defendant the sum of $4,018.70, with interest thereon from March 
12, 1912. 

(0) In other respects apparent on the record. 

MYEH COHEN, 

FRANK J. HOGAN, 

RICHARD D. DANIELS, 

Attorneys for the Plaintiff. 


15 Memorandum. 


July 24, 1917.—Time to tile transcript of record extended to and 
including the 1st day of August, 1917. 

Stipulation. 

Filed July 31, 1917. 

******* 

It is hereby stipulated and agreed by and between the Attorneys 
for the parties hereto, that the Statement of Evidence, on the appeal 
of the above entitled cause to the Court of Appeals of the District of 
Columbia, is hereby accepted and agreed upon as true, accurate and 
complete, and that the said Statement of Evidence, in the absence 
from the District of Columbia,, of Mr. Justice Stafford, the Justice 
presiding at the trial of said cause, shall be submitted for approval 
to the Chief Justice of the Supreme Court of the District of Columbia. 

MYER COHEN, 

FRANK J. HOGAN. 

Attorneys for Plaintiff. 
GEO. E. SULLIVAN, 

JOHN J. HAMILTON, 
Attorneys for Defendant. 


16 Order Approving Statement of Evidence. 

Filed July 31, 1917. 

******* 

It appearing unto the Court that the Statement of Evidence in the 
above entitled cause, on appeal, submitted February 23, 1917, is 
hereby accepted and agreed upon as true, accurate and complete, and 
that it has been stipulated bv the parties hereto that the same shall 
l>e approved by the Chief Justice of the Supreme Court of the District 
of Columbia, it is, therefore, this thirty-first dav of Julv, A. D.. 
1917, 

Ordered that the aforesaid Statement of Evidence be, and the same 
herebv is, approved. 

J. HARRY COVINGTON, 

Chief Justice. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32552 in Equity, wherein John 
L. Newbold is Plaintiff and The Brennan Construction Company is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
31st dav of July, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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In the Supreme Court of the District of Columbia. 

Equity. No. 32552. 

John L. Newbold, Plaintiff, 


vs. 

The Brennan Construction Company, Defendant. 

Statement of Evidence on Appeal. 

Be it rememl>ered that at the trial of this cause Eugene G. Lorenz 

was produced as a witness for the plaintiff and testified as follows: 

# 

Direct examination: 

I am Eugene G. Lorenz and in the year 1907, was employed by 
the Brennan Construction Company in the capacity of Chief Clerk. 
I had been employed in the Company since 1902, and in that year 
was employed by Mr. R. E. Boisseau, whose position in the Company 
was that of Secretary. 1 was promoted to the office of Chief Clerk bv 
Mr. P. J. Brennan and my salary was fixed, I imagine, by a confer¬ 
ence l>etween Mr. Boisseau, Mr. Brennan and Mr. Davis. I did not 
ask for a raise. I had quite a few raises. Mr. Boisseau informed me 
of one or two, Mr. Davis and Mr. Brennan also. Mr. Davis was con¬ 
nected with the Company when I went there—as consulting engineer 
I think—and Warne general manager sometime between the date I 
went there and 1907. The office of the Company when I started with 
them, was in the Washington Loan & Trust Building, and in 1907, 
was at the foot of Thirty-first Street. These were the general offices 
of the Company, and contained the private office of Mr. Brennan, the 
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President of the Company,—the large room was my office with the 
other clerks. Mr. Davis had an otlice which was the general estimat¬ 
ing room and Mr. E. B. Johnson had an ofliee. 

(Thereupon the witness was shown copy of letter dated May 
11) .‘11, 11)07, from Mr. John L. Newhold to Mr. Harold Davis, and 

it being agreed that copy could he used, the same marked 
plaintiff's Exhibit #1, was read in evidence and appears anTong the 
Exhibits appended hereto and forming part of this statement of evi¬ 
dence.) Witness testified: “I don’t remember ever seeing that letter 
before.’’ • 

(The witness was then shown a letter dated June 3, 1007, on letter¬ 
head of the Brennan Construction Company, addressed to Mr. New- 
bold (Plaintiff’s Exhibit #2), and identified the signature thereto as 
that of Mr. Harold Davis and testified: ‘‘Rubber stamps were used 
at the office of the Brennan Construction Company; Mr. Brennan 
had one, “The Brennan Construction Company, President and Act¬ 
ing Treasurer,’’ and had one “The Brennan Construction Company, 
President’’. The one on the letter is Mr. Davis’ and there was one 
for me jus Chief Clerk. The letter wtis dictated by Mr. Davis. “MR” 
was Margaret Ryan, who was a stenographer in the office of the 
Brennan Construction Company paid by them.” 

(“Witness was then shown Plaintiff’s Exhibit #3, as a paper 
drafted in the office of the Brennan Construction Company), and 
testified— 

l do not see any distinguishing marks on this—the hack was our 

color. We had three typewriters over there, with different colored 

inks at different times. I would not denv that it did come from 

« 

our office; the back was what we used generally. 


(Whereupon John L. Xewbold the plaintiff was called as a wit¬ 
ness in his own behalf and being shown the Plaintiff’s Exhibits #2 
and #3, testified. 

Direct examination: 

Immediately after our general verbal understanding, this contract 
(Plaintiff's Exhibit #3) was forwarded to me under cover of that 
letter (Plaintiff’s Exhibit #2). 


20 (Cross-examination was reserved and counsel for plaintiff 

then offered in evidence Plaintiff's Exhibits #2 and #3.) 


Eugene (1. Lorenz, being recalled, and counsel for plaintiff 
offered in evidence carbon of letter of June f>, 1007, (Plaintiff’s Ex¬ 
hibit #4), whereupon the witness was shown a letter dated July 17, 
1907, (Plaintiff’s Exhibit #5), on the letterhead of the Brennan 
Construction Company, and testified: 

I signed this and wrote it by direction of Mr. Davis at the office 
of the Brennan Construction Company. T got the instructions to 
write it there and wrote it July 17, 1907. I dictated it to the stenog¬ 
rapher and signed it. That was a rubber stamp that was at the 
office for my signature. 
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(Shown Plaintiff'# Exhibit #fi), the witness stated: 

This is the contract that was enclosed in that letter. The word 
“17th” in figures, and the word ‘‘.Inly” in the first line are in my 
handwriting. I put them in July 17th. at the otlice of the Brennan 
Construction Company. The insertion of the word “President” on 
the third line from the bottom is in my handwriting. That was 
put in at the office of the Company, before execution 1 suppose. I 
identify my signature. “E. (1. Lorenz” as witnessing that of the 
Brennan Construction Company, by P. .1. Brennan. I do not neces¬ 
sarily mean that I saw Mr. Brennan sign his name. As a matter 
of business procedure, Mr. Brennan would at times sign quite a few 
papers and they were put on my desk on masse and l would proceed 
to take care of them. I would witness them. I knew that Mr. 
Brennan had signed that. That is one of his signatures. That is 
my signature and the words “As to the B. C. Company” were written 
bv me. I think 1 recognize the signature John L. Newbold. The 
signature “Attest P. J. Brennan” is Mr. Brennan’s and the words 
“Acting Treasurer” are his. I recognize the corporate seal of the 
Brennan Construction Company and put it on there. (The two Ex¬ 
hibit 5 and (> were then offered in evidence.) 

21 I know W. A. II. Church. Mr. P. J. Brennan died August 

0, 1909. At the time of his death, he was President of the 
Brennan Construction Company. Mr. Church succeeded him. I 
identify the signature as his on a paper on the letterhead of the 
Brennan Construction Company hearing date May 10, 1910. I 
wrote the letter of May 10, 1910, (Plaintiff #9) to the best of my 
recollection as a result of a meeting of the Board of Directors. Mr. 
Church told me to write it. 

(Counsel for plaintiff then had marked for identification, letter 
of July 18, 1907, as Plaintiff #7; another letter of July 18, 1907, 
as Plaintiff #8; letter of May Id, 1910, as Plaintiff #9; and letter 
of June 7, 1910. as Plaintiff #10.) 

The witness further testified: 

I signed letter of May 29, 1918, on the letterhead of the Brennan 
Construction Company (Plaintiffs Exhibit #11) as the Brennan 
Construction Company, E. (1. Lorenz, Secretary. 1 l>ecame Secre¬ 
tary in 1909. I was directed to send this bv Mr. Church, the Presi- 
dent of the Company. 1 wrote letter of March 12, 1912, addressed 
to Mr. AV. A. If. Church, signed “B. C. Co. E. G. L.” (Plaintiff’s 
Exhibit #12), on March 12, 1912, at the office of the Davis Con¬ 
struction—at that time I was employed by the Davis Construction 
Company, as well as the Brennan Construction Company. The 
Davis Construction Company came into existence after Mr. Bren¬ 
nan’s death. It takes its name from Mr. Harold Davis, who was at 
the head of it. The paper was written by me signed “B. C. Co., by 
E. G. L.,” starting “Carrying out your instructions” (Mr. Church’s 
instructions), “to the latter during a conversation between yourself, 
Mr. Newbold and the writer at this office sometime ago, the follow¬ 
ing statement of profits has been prepared.” T got up that state¬ 
ment in compliance with the instructions of Mr. Church as stated 
in that letter. I can not imagine any business that would bring 
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Mr. Church and Mr. Xewhold together in the Paris Construction 
Company office. 1 can not rememl>er just what the circumstances 
were. Mr. Xewhold had asked Mr. Church a number of 

22 times in my presence about a statement of figures “in con¬ 
nection with my matter.” I mean Mr. Xewhold saying “mv 

matter.” Mr. Church and Mr. Xewhold were very friendly and Mr. 
Church would say “Well, we will take the matter up at the next 
meeting,” or something like that. I heard that said by Mr. Church 
at least twice. I recall the instructions I got about this as something 
like this: “You had better make up a statement and see what is 
what.”—A statement of figures that might apply to the contract 
that Mr. Xewhold refers to. I took July 17, 1007, as a starting 
place as the date of the contract in evidence. I realized that the 
matter was too broad for me to use mv individual judgment on, and 
consulted Mr. Davis, and went over the Company records with him, 
and as I say in the letter, his ideas are reflected in it. Mr. Church 
gave me no specific instructions. It was understood hv me that he 
meant Mr. Xewl>old*s matter. There is no other business connec¬ 
tion that Mr. Church and Mr. Xewhold had as far as l know. [ 
went over the matter with Mr. Davis and got his idea*, and his ideas 
in respect to the buildings to he included were followed by me in 
getting up this statement. I have the original memorandum. It 
is merely an office memorandum (Plaintiff’s Exhibit #13). 

Mr. Harold Davis in March, 1012, was Second Yice-President and 
General Manager of the Prennan Construction Company. The 
heading John L. Xewhold Contract dated July 17, 1007, on the 
memorandum is evidently my printing. The statement is in my 
handwriting. First I went over the Prennan hooks, starting in with 
1007, and listed the work we had done. Then I went into the details 
of the several jol>s with Mr. Davis, and you will notice there are a 
number of “Outs” with “11. P.,” which means out with Mr. Davis’ 
direction. In other words, wherever there is Fn lead pencil “Out 
II. D.” it means Mr. Davis said “Exclude this from the Xewhold 
contract.” This list shows the gross profits on the various building 
contracts since July 17, 1007. The net profit is in the general l>ooks. 
I have the general ledger here. I used this list in making up the 
statement which I ultimately sent Mr. Church. The Company hooks 
would through its balance sheets show the net results of its 

23 operations. I have quite a few of the Company hooks here 
in Court. There were different systems in effect at various 

times. The list gives, off-hand looking at it. all of the building 
work. It shows the profits applicable to each operation as shown by 
my examination of the hooks, including those crossed out bv Mr. 
Davis' direction: Page 859, P. A. Drury, 1906, amount of job; 
Page 670, cost $6,316.15, less $88.16. It is $6,404.12. Started Aug., 
1907. finished October, 1907—W. M. Drury stable. Revenue 
$6,832.01 ; cost $6,404.31 ; $427.70. Then P. P. O. E. house ex¬ 
cavation before July. 1907, Georgetown University—a Catholic job. 
Great Bear Soring done in April, 1908. Profit $336.42. Page 674. 
job Garfield Hospital grading $1,321.58—I suppose this was profit. 
Tt is a separate contract. The Great Bear Spring was a grading job, 
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excavation and grading for a building some one else built. They 
built a shed over there sometime later. Garfield Hospital revenue 
$33,000; cost $32,7*25.20; protit $274.80. There was any amount 
of trouble there in grading the slope. The building is back from 
the street. The grading was done I think a little while, quite a 
while, before the building, and was not done in order to put up the 
building; the grading was of the slope, and the building is back off 
the slope. The general ledger shows the dates the contracts were 
entered into and the contracts, Page 074 of the general ledger shows 
the for grading and retaining wall of the Garfield Hospital. We got 
the first payment August 14, 1908. The final entry is July 20th, 
showing $000.40, charged to undivided profits, and losses, and on 
the same date the final check for $300 was received from Robinson, 
the Treasurer. Entries of payments under that job are August 14, 

1908, September 15, 1908, October 10, 1908, October 16, 1908, and 
July 8, 1910. Page 077 Garfield Hospital Building first payment 
November 12, 1908. Other payments are December 17, 1908, and 
payments January, February, March, April, May, June, and July, 

1909. The end of it is in 1909. The Garfield Hospital contracts 
are in my files at home. This indicates a loss of $606.40 on the 
Garfield Hospital grading and retaining walls, a very difficult job, 
and it slipped several times, and all that sort of thing. We went 
back there working in 1910. 

The Shea building profits are reported $5,000 per “II. D.” My 
figures are $5,833, less $75.00. There was a contention. 
24 $5,000 is approximate. That was determined quite a little 

while afterwards. Mr. Davis estimated it at $5,000 when the 
statement of March Pith was made up, and later it was found the 
statement was $5,833 less $75.00. The United Surety Company 
is government work. The profit is $784.50. The contract was 
with the Surety Company. One of their clients failed. It seems to 
me it was some cement work, think it was a cement sidewalk, I 
can tell from the contract. The profit on Washington Loan & Trust 
Company work was $372.53. That was vault construction. The 
Washington Market work was some pipe lines along Seventh Street 
at Center Market. Profit $170.83. The Walker Johnson Building 
is 119 D Street, N. E. The figures show red $10,000, H. D. A profit 
over actual cost. Our contract called for that. We did not get it. 
There was a charge for service of Mr. Johnson and Mr. Walker de¬ 
ducted. Their services were instrumental in securing the funds for 
the completion of Holy Cross Academy, and they and Mr. Church 
were very instrumental in taking care of the finances of the Com¬ 
pany during the investigation at the District Building. Both are 
members of the Board of Directors. They deducted $3,922.59. The 
Charles II. Johnson job was built at cost. We lost on Le Roy Mark. 
We made $18.79 on The National Capital Brewing Company job. 
Shea’s store remodeling was built at cost. Mr. Sbea was an officer 
and director. The bill was less than $50.00. I do not rememl>er 
the Clarke Waggaman job—it must have been small—the profit 
was $47.88. 
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The Brennan Construction Company actually ceased active opera¬ 
tions about 1910. It completed its contracts but took on no new 
work after Mr. Brennan's death, or if any, they were small. Mv 
examination of contracts goes up to and includes the completion of 
the work in 1910, from 1907. We had some pay roll in 1910, but 
it was insignificant. 1 do not know of any other work that was done 
connected with building, whether excavating for buildings or grad¬ 
ing in connection with building operations of anv sort not in this 
list. 


This statement (Plaintiff’s Exhibit #12) is one of several copies 
as shown on its face. One was delivered to Mr. Church, one to Mr. 

O. II. P. Johnson and one to Mr. Davis. This copy was de- 
25 livered to Mr. Davis. I had not directions to deliver a copy 
to Mr. Newbold. I do not know how it came to him and did 
not deliver it to him. I had no instructions at anv time from anv- 
one to deliver it to him. Mr. Newbold requested me for a copy and 
asked Mr. Church for a copy. I told him I would speak to Mr. 
Church about it and did so, and Mr. Newbold spoke to Mr. Church 
about it. I never got any instructions from Mr. Church to give Mr. 
Newbold a copy, as Mr. Church felt it was a matter for the board to 
take eare of. He never gave instructions that a copy was not to be 
given him but the substance of the matter was that it was a matter 


for the board. 

I have here the entire minutes of the meetings. 

The witness then testified further, after examining the minute 
book of defendant produced by him, and exhibited fully to inspec¬ 
tion by plaintiff's attorney: The organization meeting of the Com¬ 
pany was held December IS, 1900, and on motion of Mr. Knox, 
Mr. P. .1. Brennan was elected President of the Company, in plaee 
of Mr. Brown who resigned. I am not familiar with the minutes 
prior to 1902. Mr. Brennan continued to be annually elected as 
President thereafter. The minutes of the annual meeting preced¬ 
ing July 17, 1907, being meeting of January 9, 1907, shown on 
Page 66, that the meeting of the Board of Directors was called with 
Mr. Shea as temporary chairman, and Mr. Church moved Mr. 

Brennan be elected President for the vear 1907. It was seconded 

%> 

bv Mr. Snow ami Mr. Brennan was unanimously elected. The 
minutes are signed O. II. P. Johnson. Secretary. The book also 
contains the minutes of the stockholders' meetings. It shows: “The 
following stockholders were present at the meeting Jan. 18, 1908— 
P. J. Brennan, 692 shares; Mr. Harold Davis, 100 shares; C. P. 
Boyle, 25 shares.'' It was a correct record so far as I know. There 
were other stockholders. There were thirteen hundred and Mr. 
Brennan held 692, and Mr. Davis 100. Thev stood that wav in 
1907. The signature to those minutes is that of P. J. Brennan, 
and Harold Davis acting Secretary. Jan. 19, 1908, there was an 
adjourned meeting, and the list of attendance showing P. J. Brennan 
692 shares; W. A. II. Church 102 shares; W. II. Walker, 

26 80 shares; Harold Davis 100 shares; N. II.-105 shares; 

Chas. II. Johnson 20 shares; O. II. P. Johnson 75 shares; 
McGuire 20 shares; and Win. II. Johnson 20 shares, is correct as 
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far as 1,214 shares are concerned. Mr. P. J. Brennan signed the 
minutes of that meeting. Page 72 a meeting of the Board of 
Directors of Jan. 9, 1908 shows present P. J. Brennan, W. A. H. 
Church, N. II. Shea, O. H. P. Johnson, and W. H. Walker. That 
is in my handwriting and is a true statement of those present and 
of the minutes, and shows it was moved and seconded that P. J. 
Brennan he elected President of the Company at the Jan. 9, 1908, 
meeting. Jan. 13, 1909, a stockholders' meeting was held, show¬ 
ing Mr. Brennan was then owner of 702 shares. 1 wrote the minutes 
there. March 10, 1909, Mr. Brennan was present at the directors 
meeting. At time of stockholders meeting of Jan. 15, 1910, Mr. 
Brennan was dead and the estate of which Mr. Shea, Church and 
Johnson were executors owned 702 shares. Prior to 1907, Mr. 
Harold Davis had l>een Vice-President and General Manager ac¬ 
cording to the l>est of my recollection for a year at least, he was 
Second Vice-President. 

(Witness then handed to plaintiff's attorney three contracts). I 
identify the contract of the W holesale Drug Exchange made in 
1900, signed “Brennan Construction Company” by P. J. Brennan, 
President and Acting Treasurer, and attested Acting Treasurer,” 
with the seal of the corporation attached, as being signed in the 
way that contracts for building were customarily signed during 
Mr. Brennan’s incumbency. The building contracts listed in 
Plaintiff’s Exhibit #13, were signed in that way when they were 
a formal contract for a building—some were perhaps letters of 
proposition and acceptance. Most of the contracts were signed by 
Mr. Brennan, Mr. Davis signed some. The Brennan Construction 
Company has done its work under these contracts. (It was agreed 
between counsel that it was customary for contracts for building 
construction and for paving work to be entered into by the Company 
to be signed by P. J. Brennan as President and attested by him as 
Acting Treasurer.) 

Harold Davis produced as witness for the plaintiff testified: 

Direct examination: 

I am engaged in general contracting business and was in 
27 1907 engaged in business as Second Vice-President and Gen¬ 

eral Manager of the Brennan Construction Company. At 
that time the office of the Company was at the foot of Thirty-first 
Street. Its business was that of general contracting, by which I 
mean executing contracts of a general nature for work as follows: 
asphalt work, building work, building of sewers, building of filtra¬ 
tion plants, building of some residences, building of office buildings, 
building of stables,—paving of streets with brick, and with macadam, 
and building cement sidewalks and brick sidewalk. With respect 
to buildings, they undertook the complete structure, including ex¬ 
cavation both complete and in part. I became general manager 
and Second Vice-President, I believe in January, 1907,—the records 
will show,—and previous thereto was connected with the Company 
as General Manager. I know John L. Newbold and have known 
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him perhaps twenty-five years. From letters he had shown me and 
from what he had told me, I knew lie was connected with the 
George A. Fuller Company and the Thompson-Ktarrett Company. 
At that time I knew Patrick J. Brennan, who was President of 
the Brennan Construction Company. Mr. Brennan and I talked 
about contracts for building, and we did the employing jointly 
generally of superintendents and foremen, and things of that kind, 
and did so for at lead five years. I was present at conferences with 
Mr. Newbold in respect to his coming with the Company. Mr. P. 
•I. Brennan was also present. I did not instigate the talk. On two 
occasions, conferences took place ;tt Mr. Newbold’s office, being in 
1900, I think. I can not say how long Indore this contract was 
made, possibly two or three months before. (After examining 
plaintiff's exhibits 2 and 3)—I recognize those papers—it was in 
1907, I signed Exhibit *2. I can not say definitely what draft I 
enclosed with it. Plaintiff’s Exhibit 3 is an unsigned contract. The 
notations on it are not in inv handwriting and I can not sav 
definitelv whether that is the contract. From the nature of the 
text, I would say the typewriting was done in the office of the 
Brennan Construction Company, though I could not say where 
it was done. The Brennan Construction Company used that char¬ 
acter of back and others. The hack has been used in so many 
places that 1 can not identify it. In the letter of June 3, 1907, 
(Plaintiff’s Exhibit #2). wherein it is said “We return the 
28 contract you sent us on May 31>t. corrected to agree with 
our preliminary understanding between Mr. Brennan and 
the writer.” I referred to the talks I have already testified about, 
at Mr. Newlndd’s office. Our going to the office was suggested by 
Mr. Brennan who had had some previous talk with Mr. Newbold 
who had told Mr. Brennan that he was in a position to secure cer¬ 
tain contracts. Mr. Brennan suggested that we should see Mr. New- 
bold about it, which was done. We discussed Mr. Newbold’s ability 
to secure the contracts and I believe Mr. Newbold showed Mr. 
Brennan certain letters, contracts, or correspondence, showing his 
connection with the Thompson-Starrett Company, and the George 
A. Fuller Company. I can not say definitely whether the matter 
of Mr. Newbold’s commissions in event his coming with our Com¬ 
pany, was discussed or not. The earnings or the character of com¬ 
missions Mr. Newbold was getting was discussed, and as a result of 
first discussion, there was reached, 1 think, the idea that Mr. New- 
bold was to submit a memorandum showing what he would like 
to secure by way of a contract. I can not say how long after that, 
the second discussion took place. I only remember there were two. 
It must have been of a similar nature. We afterwards received 
Mr. Newbold’s memorandum. The ideas contained in Plaintiff’s 
Exhibit 3 “were not mv ideas.” 1 should sav that Plaintiff’s Ex¬ 


hibit 3 was not contained in the letter of June 3, 1907. After the 
receipt of Mr. Newbold’s memorandum. I think Mr. Brennan sent 
Mr. Newbold a draft of what Mr. Brennan thought the contract 
should Ik?— very possibly I transmitted it. Q. Does not the letter 
show it? A. Yes. In the natural course of business, without instrue- 
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tion, I would send a notation, as a great many letters are trans¬ 
mitted, not being a final matter. I think that subsequent to the 
letter of •June •>, 1907, there was received a draft of the agreement 
that Mr. Newbold wanted executed. I directed the sending of 
Exhibit o and Plaintiff’s Exhibit (>, the first l>eing a letter of 
duly 17, 1907, signed by Mr. l/>renz. The draft of the agreement 
(Plaintiff’s Exhibit 0), was on Mr. Brennan's desk before it was 
signed, 1 should sav four or five weeks. I can read the signature 
of Mr. Brennan under signature “Brennan Construction Com¬ 
pany”—it does not look like his natural signature, but after looking 
at it, would say it was P. d. Brennan's signature. The attest 
‘2ft is signed bv P. d. Brennan. I do not know about “Acting 
Treasurer,” being written by Mr. Brennan. I possibly saw 
yesterday in the library this paper but have always had difficulty 
iu regards to Mr. Brennan's signature immediately under the Com¬ 
pany's name. It is not a normal signature of Mr. Brennan. 11 is 
other signature is ordinarily a normal signature. I do not know 
when they were written. I did not attest the signature. After that 
paper was transmitted to Mr. Newbold. there was correspondence 
between the oflices and some talk, resulting in certain plans being 
sent to the office by Mr. Newbold in order that estimates might be 
made. That was to the office in Georgetown, the only one 1 know 
of. I never visited anv office of Mr. Newlxdd in the Commercial 
National Bank Building and did not know he had an otlice there. 
I did not know he had one there when be was with Thomson- 
Ktarrett Company, neither of my own knowledge, nor from Mr. 
Brennan. I can not give definite estimate, but should say that 
plans sent Brennan Construction Company for purposes of estimat¬ 
ing were received there during a period of four or five months. 
The last business in this citv done after the execution of this con¬ 
tract, according to mv recollection, was the Walker-Johnson Build¬ 
ing begun in 1909, completed January 1, 1910. I think that was 
the last building undertaken by the Company, f think 1 received 
from Mr. Ix>renz, copy of Plaintiff s Exhibit #12, being statement 
addressed to Mr. Church March 12. 1912, by Mr. l^orenz. 1 filed 
it in my desk and do not know how Mr. Newbold got it. I do not 
know how long it was there and supposed it was in my files. Mr. 
Newlsdd may have asked me for a copy, in which case I referred 
him to Mr. Church, but I do not recollect that he asked me directly. 
1 am still connected with the Brennan Construction Company. I 
am Second Vice-President and General Manager, and have held 
that office continuously since 1907. It is very possible I have seen 
this list before (Plaintiff's Exhibit Id) and possibly was consulted 
alwmt it as to which of these contracts l>elonged under a contract 
such as was referred to, to wit, the contract of July 17, 1907. Mr. 
Lorenz consulted me as to mv idea as to what building operations 
should be included under the terms of the Newbold contract 
d() and I gave him my idea. Some are marked “Out II. 1).” but 
I do not know the handwriting, and it is not mine. I re¬ 
member about the Garfield Hospital grading contract—it was for 
grading of the bank along Eleventh Street, just to grade it, so it 
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could Ik? sodded. We did the excavating for the building but it 
was under a separate contract. It is not part of the grading. The 
building contract had nothing to do with the grading contract. I 
do not remember the Great Bear Spring contract—I think it must 
have come under the street work—I did not at any time give Mr. 
Xewl>old any statement of the profits made under building con¬ 
tracts subsequent to contract of July 17, 1007. I naturally would 
have referred him to Mr. Church. I figured on several of the con¬ 
tracts that Mr. Xewbold sent information or drawings about, and 
on some did not figure because Mr. Brennan gave instructions that 
they were not to be figured on. When he instructed me not to do so, 
1 followed his instructions. 


Cross-examination: 


1 do not know how the letter of March 12, 1912, scheduling the 
profits of constructions work came to Ik? prepared. 1 think I was a 
member of the Board of Directors. I knew that the Board had a 
claim of Mr. Xewbold under consideration in connection with this 
matter. 1 took for granted that they had directed for their own in¬ 
formation that statement be prepared. 1 took for granted that Mr. 
Church had instructed to prepare statement. 1 do not know of mv own 
knowledge except that I went into this matter which leads me to be¬ 
lieve Mr. Lorenz told me that Mr. Church had instructed such a state¬ 


ment to be made. I could not under oath identify signature of Mr. 
Brennan under name “Brennan Construction Co.” on plaintiff’s ex¬ 


hibit (>as his normal signature. It is so absolutely different from his 


normal signature. I could the other (indicating). 1 saw him often 
during that period, sometimes at the office, principally at his house. 
He did not come to the office regularly. In order to see him it was 


in most cases necessary to go to his house. That had existed for 
sometime. There was no place down town where I could Ik? sure of 
seeing him. Sometimes I saw him at the bank,—generally I saw him 
at. his house. I was not present when contract was signed. At that 
time the oflice custom was when I fully approved a contract, I wit¬ 
nessed it, which was my approval. I did not act on this mat- 
31 ter at all and did not witness it. I remember contract—it was 


on Mr. Brennan’s desk for several 


weeks, and as matter of 


cleaning up the business, 1 suggested he either sign it or tear it up. 
I said that sometime within three or four weeks preceding its date. 
T can not remember its being sent off to Mr. Xewl>old. It would 
be done in the natural course of business, as a signed contract would 


be naturally transmitted by mv direction. I first went with the 
Company about 1902. 1 think. Mr. Brennan was in reasonably good 
health then, apparently, but never strong. He was reasonably active 
in 1905, as much so as 1902. lie was drinking excessively the 
first six or seven months of 1907, and therefore his condition was 
not good. He was always a drinking man, but it seemed to be an 
increasing action and it l>eoame accentuated sometime perhaps in 
1900. I have lunched with him—he ate very little and drank quite 
a good deal, generally highballs. I cannot rememl)or any exact dates 
but his condition got worse and it became more difficult to transact 
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business with him. Sometimes I did not see him at the office for one, 
two or three weeks at u time. I was running the business then I sup¬ 
pose. I did not do his work or overlap it—1 only did my own. In 
several cases he divided with me the extra compensation voted him 
by Company in after-recognition of my doing the work—there was 
not a pre-existing agreement. Except for the preliminary discus¬ 
sions, 1 had no part in formulating the terms of the contract of 
July 17, 1907. 1 was not asked to prepare a contract. After the 

preliminary talks, Mr. Brennan himself handled the matter. I may 
have discussed the matter with Mr. Brennan and Mr. Newbold but 
do not definitely remember having done so. After the matter was 
started, I told Mr. Brennan on account of mv friendship for Mr. 
Newbold that was a matter lie had better handle himself. 1 thought 
that, was the best thing. Mr. Brennan died in August, 1009. Mr. 
Ivorenz, Mr. I Irennan, Mr. Newbold. and myself knew of the terms 
of the contract prior to Mr. Brennan's death. 1 do not know who else 
did. I never mentioned it to the directors. Mr. Brennan told me 
he had mentioned it to them. The Company to jn^knowledgeh^ 
not at any time made similar contracts with anvomjTT^SSD-EE 
a member of the Board of Directors while neneraTManager in 
32 1907, and have continued a meml>or of the Board up to the 

]»resent time. It has done no building since 1910. The 
charter has not been surrendered—there i- still a corporate existence. 
After Mr. Brennan’s death, Mr. Ncwlxdd presented a claim for com¬ 
pensation under the contract of 1907. The matter of the claim was 
discussed at Board meetings, but at what time 1 do not recall. They 
declined to recognize the claim, but there was a conference between 
Mr. Newlxdd and the Board on the matter. I do not remember 
whether during the course of the discussion by the Board of Directors, 
Mr. Church directed Mr. Lorenz to look over the Company records 
and sec what contracts could possibly come under the Newbold con¬ 
tract—possibly there was. Yes, I remember there was such discus¬ 
sion. Mr. Lorenz consulted me as to the list of contracts. The 
grading at Garfield Hospital was under a separate contract—if con¬ 
sidered with the building as one transaction, there was a loss. The 
United Surety Company job was the completing of a contract where 
the United Surety was bondsman. It was simply cement paying 
work. I do not know to my knowledge that the Brennan Construc¬ 
tion Company ever paid the rent of an oflice of Mr. Newbold in the 
Commercial Bank Building. I was not present at the ball game men¬ 
tioned. The Board of Directors took part in the discussion of con¬ 
tracts, building and others, that were bid for. The sum and sul>- 
stance of my knowledge as to the Board of Directors being consulted 
on this Newlxdd contract is that Mr. Brennan informed me that the 
Board had been consulted. The meetings for election of directors 
was held only once a year, in January. It appears from the minutes 
of the Board of Directors dated Jan. 9, 1907, that 1 was not a director 
for the year 1907. My recollection was that 1 was a member before 
Mr. Brennan died. The signing of the letter of June 3, 1907 (Ex¬ 
hibit #2) addressed to Mr. Newbold, and returning a contract, would 
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be (lone in the ordinary course of business. I have no independent 
recollection of it. I should sav it was returned bv me. It is mv 
signature. By referring to the further minutes, it would seem that 
I was not a director until 1010, although 1 attended all the meetings 
of the stockholders, the directors and the executive committee from 
100t» on, and took an active part in them. I know 1 was not a 
director in 100;>. My recollection, after consulting the fur- 

33 ther minutes is that I was not elected a director in 1008, hut 
was in 1010. 

I am President of the Davis Construction Company. That has 
been in existence alsait five years and began to do business about 
1011. Mr. Xewlxdd was a stockholder and I think Vice-President 
until alxmt two veal's ago. Mr. Ncwhold was interested in it at its 
organization. 

Redirect examination: 

The minutes will show as to who were members of the Kxecutivo 

Committee in 1007. 1008 and 1000. Mr. Brennan. Mr. Church, Mr. 

Shea and Mr. Johnson attended the meetings that I attended. I was 

not present at all meetings. They met from time to time in 1007, 

1008 and 1000. Those gentlemen were usually present when 1 was 

present. 1 lielieve they had no regular stated time to meet. They 

usuallv met at the Commercial National Bank where thev were all 
• • 

Directors and depositors. The Board of Directors held their annual 
meetings in Georgetown. Mr. P. .1. Brennan presided at the meeting 
of Board of Directors. At the stockholders meetings. I recall that Mr. 
Brennan sometimes, hut not in every case, asked Mr. Shea to take 
the chair. During 1007. 1008 and 1000, Mr. Brennan represented 
his stock in person at stockholders* meetings and I never knew him 
to he represented by anyone else*. If the Board of Directors met be¬ 
tween annual meetings, they met somewhere down town. 1 remem¬ 
ber meetings sometimes at the Citizens National Bank, sometimes at 
the Commercial National Bank, sometimes at the office of (). II. P. 
Johnson on F Street, between 13th and 14th. Mr. Brennan presided 
at those meetings. I know that in addition to being President of 
the Board of Directors and a memlier of its Board of Directors and 
Kxecutivc Committee, lie was also a member of the Board of Directors 
of the Commercial National Bank. Mr. Church, Mr. Shea and Mr. 
Ncwhold were connected with that hank and I have seen them dur¬ 
ing the years of 1007. PM)S and 1000 at the hank, transacting and 
talking over busine-s. The records show that in certain good vears, 
Mr. Brennan would he given an addition to his salary. I do not re- 
call whether he did in 1007, and 1008. It was the action of the 
Board of Directors in recognition of a good year carried on—it was 
a l)Oims to Mr. Brennan. Mr. Brennan would divide it equally with 
me. Mr. Brennan signed the checks of the Company during years 
1007, 1008 and 1000. Its accounts I think were at the Com- 

34 mercial National Bank. They mav have had others. I don’t 
know about the hank accounts. The Company was a fairly 

large borrower of money. I did not see the notes. 1 know after- 
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wards that Mr. Shea and Mr. Church l>oth signed notes for the Com¬ 
pany as endorsers, I believe. Prior to the death of Mr. Brennan, 
the contract concerned in this suit was not talked over or brought 
up at the Board of Directors meetings to my knowledge—afterwards 
it was. The Company still owns property, and 1 believe is collecting 
money from the Treasury. I was present at a Board of Directors 
meeting when Mr. Newl>old was before the Board and made a claim. 
He said he thought he was entitled to some compensation. Made 
no claim for a specific amount. 

Becross-exa m illation: 

Mr. Church was elected President of the Brennan Construction 
Company after Mr. Brennan’s death. 1 am not in a position to 
state definitely about the financial arrangements but understand we 
have not collected all of the money due us from the U. S. Treasury. 

John L. New hold then called as a witness in his own behalf testi¬ 
fied— 


I am John L. Newbold, aged forty-five. I live at 2725 Q Street, 
and have lived in the District of Columbia since 1880. 1 am Presi¬ 
dent of the Merchants Transfer and Storage Company, whose place 
of business is 020 E Street, Northwest. 1 had my place of business 
in 1907, at 020 E Street, Northwest, the principal place of business, 
of the Company, and had an office in the Commercial National 
Bank Building— on the third floor of the Commercial National 
Bank Building. My duties with the Merchants Transfer and Storage 
Company did not take up all my time. I had been engaged in 
representing building construction concerns ever since the Fuller 
Company first came to Washington—that was about 1001 or 1902, 
when the Star Building was built. I remained their representative 
about three years. I left them when Mr. Paul Starrett left them. He 
wanted me to join his brothers in the Thompson-Starrett Company, 
the next to the largest building construction company in the world. 
That was at the time of the Baltimore fire. 1 made a letter contract 
with Thompson-Starrett Company, very simple in form. I knew 
Mr. P. J. Bi nnan, and Mr. Brennan knew about my arrange- 
35 ment with the Thompson-Starrett Company. 

(Here the witness was asked: By Mr. Hogan.) Q. I wish 
you would state whether or not vou showed Mr. Brennan at or about 
prior to the time you entered into the preliminary negotiations with 
him, the papers which constituted your contract'with the Thompson- 
Starrett Company? Ans. 1 did. 

(Then Counsel said: 

(£. I hand you a paper dated April 30, 1904, which will l>e marked 
Plaintiff’s Exhibit 1(5; a letter dated May 3, 1904, Plaintiff’s Exhibit 
17; a letter dated May 4, 1904, Plaintiff’s Exhibit 18, and 1 wish you 
would state whether or not these papers were shown to Mr. P. J. 
Brennan and if to any other person connected with the Brennan 
Construction Company? Ans. Yes. Mr. Davis and Mr. Brennan in 
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their general discussion with me on the terms of our contract wanted 
to know upon what basis 1 had done business with the Thompson- 
Starrett and Fuller Companies and 1 frankly showed them anything 
1 had. 1 showed them all these letters. 

(). Coming on to the Spring of 15)07, were you in any negotia¬ 
tions witlL the Thompson-Star ret t Company for a continuance of 
your position as their Washington representative? A ns. Yes. 

1 showed to Mr. P. .1. Brennan, communications l had from the 
Thomj>son-Starrett Company with respect to my continuance with 
them. I identify communication of June 3, 1000 (Plaintiff s Ex¬ 
hibit 10) and communication dated May 0, 1007, (Plaintiffs Ex¬ 
hibit 20) which were shown to Mr. P. J. Brennan. They were also 
shown to Mr. Davis. He was there. The occasion of exhibiting 
these Thompson-Starrctt communications to them and the idea that 
1 had in mind, and as Mr. Brennan had. was that 1 wanted to show 
to Mr. Brennan that 1 had a very profitable business in building 
construction, in obtaining contracts for the Thompson-Starrett Com¬ 
pany and prior to that the Fuller Co. That the business that Mr. 
Brennan was doing was entirely different. 11 is desire, he told me, 
at my office and prior to coming to my office, and when he had talked 
the matter over with me at the Commercial National Bank, 
30 was to build up a building business along the lines of big 
building, such as Thompson-Starrett and the Fuller Co. 
occupied. 

Prior to the time Mr. Brennan came to mv office. we had discussed 

t 

this matter ami he told me his desires and plans. These discussions 

were at the Commercial National Bank where we frequently met at 

the Directors meetings, lie was in the construction business and 1 

was in it and when any question came up on the Board of credits to 

constructors generally, we were the two active interests that looked 

out for the bank’s interests along such lines. 1 think these Directors 

meetings were every week. They were frequent. I was a member 

of the Board of Directors in 15)07. 15)08 and 15)05), and Mr. Brennan 

was also. I remained a member of the Board of Directors of the 

Commercial National Bank until the Federal National Bank was 

organized. Mr. Brennan was a member until his death. He was a 

regular attendant at the Bank meetings in the Spring of 1907, unless 

out of town. He was perfectly sober when I discussed this matter in 

its preliminary stages. I never saw Pat Brennan any other way but 

sober. 1 think he was considered bv the whole bank l>oard as a keen. 

able director. 1 considered him so. From mv relations with him in 

business, sitting on the Board of Directors, and my relations with 

him in the Brennan Construction Company, I naturally took for 

granted that he was a very successful prominent and able man in all 

his business affairs. He was verv alert and verv keen. We did no- 

• % 

come to a definite agreement at these meetings—the substance of our 
talks was that Brennan wanted to find out if 1 would leave the con¬ 
struction business and work up a line of business such as they had 
not entered into before, lie first suggested this. 

He wanted to know if there was any inducement he could make me 
to leave the Thompson-Starrett people and build up a local organiza- 


1 
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tion that would become nationally prominent. They did no 

37 general building business except some government work and 
some Catholic work that he had considerable control over and 

some District work,—of course, they did a large street paving work 
and had done some big construction work. They had able engineers 
and the organization to do the work but they had not expanded. 

After our conversation at the Hank, Mr. Brennan came to my 
office accompanied by Mr. Davis, pursuant to an engagement he had 
made. That was at my office on K Street. This was sometime prior 
to the first of May, 1907, the first meeting we had. The communica¬ 
tions from the Thompson-Starrett Company 1 have identified were 
shown to him and to Mr. Davis. Mr. Brennan was perfectly sober 
and his mental condition indicated by his actions the same as any 
of us here. Mr. Brennan wanted to know upon what terms I would 
come with them, and we sja'iit maybe an hour in the first general 
discussion. I explained to Mr. Brennan that my contract with the 
Thompson-Starrett Company called for one j>er cent of the gross of 
the business that is if we had a contract for the National Museum for 
One Million Dollars, one per cent of that was ten thousand dollars, 
which was my commission. I got a commission of one per cent on 
the gross contract price whether they lost money or not on every 
contract but one, which 1 voluntarily waived. I told Mr. Brennan 
and Mr. Davis I was averaging $10,000 a year as representing the 
Thom[)son-Starrett Company, which was correct. Mr. Davis par¬ 
ticipated in the general discussion, the principal item which was 
discussed was that this was a new and virgin field which I was to 
tackle for their benefit; that they did not have any business and a 
lot of missionary work would be required among owners and archi¬ 
tects and that they did not have the reputation of Thompson- 
Starrett Company and the Fuller Company, as building constructors, 
consequently we could not expect to receive jobs on a commission 
basis until a good deal of missionary work had been done in their 
interests; as a result, I did not anticipate anything but a small return 
from it until we had established a big business, which we eventually 
hoped to obtain. Consequently the term of contract was a very im¬ 
portant matter—I mean, the period of the contract—it was made ten 
years—T would not enter for a less period. There was discussion 
that the period of time was one consideration, the period of compen¬ 
sation was another factor. The per cent of the contract price meant 
an assured income on work obtained, 25% of the net profits as 

38 this contract was worked out, was a very doubtful considera¬ 
tion. They might make money or they might lose money, 

and it was very hard to tell until they had been established sometime 
in that field as to what the real profit would be. This was the sub¬ 
stance of the conversation. This was all new business to them. If I 
got 25%, they were making 75% more than they had made before. 
I do not mean on their total business, but it was on new business. 

I told Mr. Brennan and Mr. Davis that my commission when 
representing the Fuller Company was ten per cent of the net profits. 
That was correct. It was a big business, they were big operators and 
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had a big established business. We did not agree then and there on 
how long the term would he. 

In our second conference, we agreed as to all general conditions. 
I was to put it into a memorandum and sen t it up to them for their 
general approval. I did so. They sent hack a copy to me after mak¬ 
ing changes in my preliminary agreement. The one they sent hack 
was a new draft, embodying the same substance and idea all the way 
through. The draft 1 received, are the Exhibits you showed me 
(Exhibits 2 and 8). Plaintiff's Exhibit 2 was the one which was 
received bv me under cover of this letter (Plaintiff’s Exhibit 2). 
There had l)een a verbal understanding between the three of us, Mr. 
Brennan, Mr. Davis and myself. Mr. Davis, of course, took an active 
part in tliQ general discussion of these negotiations. It was necessary 
for him to do so. When I received the draft from the Brennan Con¬ 
struction Company (Exhibit No. 2), it was not satisfactory to me, 
and my attorney, who at that time was Mr. (J. Thomas Dunlop, 
made the pencil notations that are on the face of the first page. L 
turned them over to Mr. Dunlop, and 1 told him there were a few 
modifications to \*q made, and I did not care to have a contract that 
my attorney had not passed on. as long as I was entering into a ten 
year period. I am sure they are Mr. Dunlop’s notations; they are not 
mine. 


Resumed testimony: 


Mr. Dunlop under instructions from me as my counsel to draft a 
80 such contract. I acknowledged the receipt to the Brennan 
contract to conform with my ideas as to the wording, drafted 
Construction Company of this paper, and of the letter of June 


Jrd. I acknowledged it when I sent them the corrected draft. 


This 


acknowledgment (Plaintiff’s Exhibit 4) 


is that to which I refer. 


(Whereupon Plaintiff’s Exhibit # 4 was read in evidence.) The 
reference “with enclosed contracts" refers to duplicate contracts. 
There was more than one copy—there was no other contract or any 
other matter, it all pertained to this contract. The reference to the 
Security Storage Company was to an addition to their storage ware¬ 
house on loth Street, which they were to put up, and 1 had l>een in 
communication with them for the benefit of the Brennan Construction 


Company. That was before the contract was signed up. 1 considered 
myself an employe from the time we had our verbal agreement. I 
started to work for the Brennan Construction Company »n the month 


of May. It was in the early part of May, the first part of May, when 
I ceased my connection with the Thompson-Starrett Company. The 
contract expired the first part of May—the date shows there. I had 
called the attention of Mr. Brennan or Mr. Davis or both of them to 


the matter of this new addition to the Security Storage Company. 
The Mr. Reed referred to was the President of the Security Storage 
Company. The contract which is in evidence here (Plaintiff’s Ex¬ 
hibit 6), was signed by me. It was signed by me at my oflice. but I 
was not present when it was executed by Mr. Brennan. It was 
executed in duplicate and one copy was sent to me. 
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I received the letter (Plaintiff's Exhibit 5) dated July 17, 1907, 
written by Mr. Lorenz by direction of Mr. Davis, and the paper 
came with it. The other copies of the contract were in the Brennan 
Construction Company’s ottice. It was never turned over to me 
after execution. After the receipt of the letter and the contract, 1 
wrote the letter of July 18, 1907 (Plaintiff's Exhibit 7,—which was 
then ottered in evidence). My instructions from Mr. Brennan were 
to transact the building construction business direct with Mr. Davis, 
Mr. Davis being the construction engineer, and was more familiar 
with building construction than anv other member of the Brennan 
Construction Company. 1 had that talk in mv ottice when the con¬ 
tracts were in the preliminary stage, and at the final end. I was 
already working under the verbal arrangement before 1 was working 
under the contract. 1 wrote Plaintiff’s Exhibit No. 8. (The 

40 same was read and offered in evidence.) After 1 wrote that 
letter, I had a conference with Mr. Brennan, lie told me to 

renew my arrangement for a room down town. I had had two for 
the Thompson-Starrett Company—a room in the Commercial Na¬ 
tional Bank, where I could meet people privately to consult for the 
interests of the Brennan Construction Company. The ottice of the 
general construction company itself was very inconvenient—it was 
over in Georgetown, at the foot of 81st Street, down on their dock, 
their wharf. At the time I entered into this relation with the Bren¬ 
nan Construction Company, they did not have any ottice in the 
business section of the citv. I afterwards discontinued one of the 

%J 

rooms in the Commercial National Bank Building. There was a 
sign, I think, on the door—“John L. Newbold.” I made my ar¬ 
rangements to engage that room with Mr. George W. White. Mr. 
P. J. Brennan was with me. and in the Fall of 1907, Mr. White com¬ 
municated with me, and after that communication, 1 told Mr. Bren¬ 
nan—that Mr. White had asked me to give up that room, stating 
that Mr. Brennan was willing that I should do so, and what was his 

idea about it. He said he did not think it was necessarv to continue 

•/ 

an uptown room as long as Mr. White had a tenant for it that would 

help the bank’s business to give it up. I said all right, if he felt that 

wav, I would conduct the rest of the business in my own ottice down 
• ” */ 

town, and 1 gave it up. 

I had that conversation with Mr. Brennan in the lohhv of the Com¬ 
mercial Bank Building, I think in Septemi>er, 1907. That was 
where we usually met. Mr. White was the Cashier at that time of the 
Commercial National Bank. Mr. Brennan confirmed Mr. White’s 
statement to me that he (Mr. Brennan) had said that he wanted to 
give up the room. Mr. Brennan at that time was perfectly sober and 
normal, sis he always was whenever I had any business with him. I 
did not know Mr. Brennan as a drinking man: at least, I never saw 
him at all under the influence of liquor. 1 had some business cards 
made up under Mr. Brennan’s direction, and I did a good deal of 
business from that time on in connection with endeavoring to work 
up building business for the Brennan Construction Company. 

41 In a general way, it was in the first place, my first duty to 
inform all architects—I knew them all practically—that I 
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Lad severed mv connection with the Thompson-Stariett Company, 
and was now promoting the interests of the Brennan Construction 
Company. They were going to enlarge their held of operations, and 
going into general building construction; that they had Mr. Harold 
Davis, who was recognized as a high-grade building constructor, and 
that we proposed to do all lines that had heretofore been done by 
such concerns as the Fuller Company and the Thompson-Starrett, in 
the same efficient manner, and that we would give them the results, 
and that we wanted opportunities to bid whenever anything that 
was worth bidding on came up. 

Immediately commencing in Mav. as is evidenced bv the Security 
Storage Company, and my letter calling attention to that. I brought 
numerous prospective building operations to the attention of the 
Brennan Construction Company, and, of course, during all of the 
term of the contract and until Mr. Brennan died; but the most 
active part was done in the first year. It seemed to me that after [ 
had been working for some months, that although there were a 
great many plans delivered to them, and a good many opportunities 
given them to bid, the matter dragged, that they did not bid on all 
the contracts, and they seined to lie shying on those they did bid 
on. In other words, the work did not meet with the co-operation 1 
had hoped to have it meet with. I occasionally during the period 
T was connected with the Brennan Construction Company, visited 
the Company's office at the foot of 21st Street, f found in charge 
over there, Mr. Brennan and Mr. Davis, and Mr. Lorenz, and clerks 
were there. I saw Mr. E. B. Johnson over there—he was superin¬ 
tendent—he was not so particularly in the office, though. [ suppose 
T saw him there, but T can not say whether 1 saw Mr. Johnson there 
or not. I knew all of the gentlemen who were on the Board of 
Directors of the Brennan Construction Company very pleasantly— 
they were, Mr. P. J. Brennan. AV. A. If. Church, and Mr. N. IT. 
Shea. They sat with me and Mr. Brennan on the Commercial 
National Bank Board at that time, with the exception of Mr Walker 
and Mr. Perry Johnson. 

Immediately after my connection with the Brennan Construction 
Company Mr. Brennan told me in the Bank one day “T want 
42 you to meet our Board of Directors.*’ and T said. “Well. T 
would like very much to meet them, and a day or two after¬ 
wards he called me up and said. “I want you to come out to the base 
ball game. T have engaged a box out there, and we will meet out 
there. T said, ‘‘Well, that will be very nice indeed. T will lie very 
happy to join you.** I went to the base ball game with Mr. Bren¬ 
nan. Tie took me there personally, and when I got there T found 
a number of men T knew. There was a private box. a lower box. 
My recollection tells me that there was Mr. Shea. Air. Perry John¬ 
son. Air. Church. Air. Brennan and nivself. T don’t rememl>er any¬ 
body else. Air. Brennan said to me. “Air. Newbold. vou know all 
these gentlemen, do you not?*’ And T said. “Oh. yes.” Tie said. 

This is our new representative.’ I said. “W ell, T am very pleased 
to be connected with the Brennan Construction Companv, gentle¬ 
men,” and took a seat, and the base ball game went on and that was 
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alxmt all that pass'd. It seemed a little informal and peculiar sort 
of meeting of the Hoard, and 1 supposed it would continue after¬ 
wards in some way, hut it did not. There was no subsequent con¬ 
tract during Mr. Brennan s life between me and the Brennan Con¬ 
struction Company in any way relating to my employment by that 
Company. After Mr. Brennan died this Company ceased building 
operations, and wound up what it bad. After bis death I knew the 
business would discontinue practically; that was my judgment at 
least, and F was informed in communicating with the otlice that 
Mr. Church had succeeded him. Mr. Church and \ were associated 
on the Board of Directors of the Commercial National Bank, and I 
repeatedly asked Mr. Church what wa* going to Ik? done in connec¬ 
tion with the contract that I had. and he told me that the business 
was going to discontinue—that is that they would wind up their con¬ 
tracts, that lie didn't know anything about this contract, and what 
al>out it? I said, “T have a contract to promote the Brennan Con¬ 
struction Company's building business, and of course 1 can under¬ 
stand that the thing is now going to close up. but 1 would like to 
know under mv contract what nrolits have been made.” lie said to 

t 

me, “I do not know whether there are any profits in the business; 
in fact, whether we are going to get any money." They were then 
in litigation, T understand, with the District of Columbia, over their 
asphalt contracts, and bad a good deal of money, something 
43 in the neighborhood of $125,000. [ l>elievo, tied up down 
there, and lie told me they did not know whether they were 
going to get any money, whether they were liquid, in other words, 
or whether there had been any profits. T repeatedly asked Mr. 
Church, time and time and time again, to take this matter up. 
Finally he agreed with me one day, when I insisted upon it—T 
wanted to meet the Board—and T met the Board of Directors, and 
it had been intimated to me by Mr. Church, having seen the con¬ 
tract. that lie thought that 23 per cent was an outrageous percentage. 
I explained to him that I didn't want such impression to get around, 
that 25 per cent did not mean anything unless a business of a sul>- 
stantial nature was done, and that it would take a long time to have 
made the 25 per cent profit, and T did not want that impression to 
l>e created among his directors or anybody else, and insisted upon 
a meeting a number of times. Finally lie arranged a meeting in 


the Board room of the Commercial National 


Bank, at which time 


Mr. O. IT. P. Johnson. Mr. Perry Johnson, Mr. Walker, Mr. Shea, 
Mr. Davis, and myself were present. T think that is all of the 
Directors. T do not think Mr. Lorenz was present. This meeting 


was in the Board room of the Commercial National Think.* I told 


these gentlemen that Mr. Church had seemed rather surprised at 
the terms of a contract that I had, and that the impression lie was 
intimating to me was that it was not a fair sort of a contract, and 
that T was very much put out about having anv such intimation, and 


I wanted to explain to these gentlemen just the terms of that con¬ 


tract. and how it had been drawn up. ami that I had never yet re¬ 
ceived a penny under it. although T had l>een operating for two or 
three years; that T had given up a very profitable contract with the 
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Thompson-Starrett Company. In fact, that my expense account 
with tiie Thompson-Starrett Company was quite a considerable item, 
without any regard to the commissions that I received from them, 
of which there had never lieen a (piestion. That I brought papers 
to them, my contract with the Thompson-Starrett Company, show¬ 
ing them the amount of money I had received from the Thompson- 
Starrett Company on the contract. I said, ‘‘Now, if there is any 
dispute as to the right of my obtaining profits from this con- 
44 tract, if there have been profits,” I said. “I have been unable 

to find out. and I want to know if there have been anv 

% 

profits, and if you gentlemen think this thing is not fair in any 

way, I would leave it to you or any other body of high class business 

men to arbitrate the question, and go into the whole matter.” I 

said, ‘‘In fact. I will leave it to anv few of vou men to arbitrate”— 

• • 

I knew them all. and knew them intimatelv. Thev were all the 

• t 

highest type of business men in the community. They listened very 
seriously to my talk. I did not know that there was any particular 
comment made. 


Whereupon, the witness was asked— 

(J. On the arbitration matter, did they reject it or accept it? 

—. They never said anything about it. There was no arbitration at 
all. I would like to add it was understood at that meeting that there 
was to !>e no further business, that there was no further service— 
that thev had occasion to use mv services no further under mv con- 

• t 

tract, which I had, which ran for ten years. I asked at that con¬ 
ference that I he furnished with information as to whether or not 
there had been any profits that would entitle me to anything. I re- 
}>eatedly asked it. and of course I asked it at that conference. Sub¬ 
sequent to that. I got this letter (Plaintiff s Exhibit No. 9), and I 
replied to it. and my reply is Plaintiff’s Exhibit No. 10—(l>oth Ex¬ 
hibits were then offered in evidence). 

(Counsel for defendant objected to their admission as being an 
attempt to contradict averment in bill that contract was terminated 
by mutual agreement, but they were allowed to go into evidence 
under exception.) 

T have no recollection as to why the letter of May 10th was not 
answered until June 7th. Mv custom in respect to answering 
4o letters is prompt. Subsequent to the letter of June 7, 1910. 

I never could get the Hoard of Directors together again or 
get any satisfaction at any time. I repeatedly saw Mr. Church, and 
was repeatedly put off. f asked Mr. Church over and over again to 
know what profits had been made under anv of their contracts. I 
saw Mr. Davis, who also referred me to Mr. Church. Mr. Church in¬ 
formed me that 1 would he furnished a statement of profits in the 
event that there were any. This was in the Commercial National 
Hank Building, a long time after this conference that we had. 
After repeated efforts to get it. he finally told me one dav that he 
would take it up and have Lorenz make a statement if there were 
any profits. T received the letter dated May 29, 1913 (Plaintiff’s 
Exhibit No. 11). but I received no paper or statement of anv sort 
purporting to show any profits on Brennan Construction Building 
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contracts before I received that paper. (The letter was then read 
in evidence.) After I received that letter. I turned it over to Mr. 
M yer Cohen. Subsequent to its receipt, I made further attempts to 
get a statement of any profits or to find out if there were any profits. 
Mr. Church had promised me that he would get up an accounting, 
and to discover whether or not there were any profits. lie had re¬ 
peatedly told me he did not know whether there were any profits or 
whether thev had anv monev, or would have anv money. I insisted 
upon something l>oing done with the matter, that I wanted to know, 
and that I had to know; that even if it was small now, I was becom¬ 
ing exasperated at the treatment T had received. lie finally gave 
me sometime after I had received the letter of May 29, 1913, a copy 
of a letter, purporting to be the profits that had l>een made under 
the contract during the period that I was serving them. That was 
received from Mr. Church, or through Mr. Church's direction 
(Plaintiff’s Exhibit No. 12). I am under the impression that Mr. 
Church gave it to me. I talked to Mr. Davis frequently along the 
same line. His usual reference was ‘‘See Mr. Church,” in other 
words, backing and filling all the time, 1 trying to arrive at whether 
there was any profit made under the contracts during the time that 
1 was in their employ. I heard that they had prepared a paper* 
because Mr. Church had agreed with me that he would have it pre¬ 
pared. I never received it but I understood there had l>een a paper 
prepared. Mr. Church had told Mr. Lorenz in my presence 
46 to prepare a statement. When Mr. Church, Mr. Lorenz and 
myself were in the Commercial National Hank he had in¬ 
structed Mr. Lorenz to prepare a paper, which 1 never received, and 
I did not know whether there had been a profit or whether there had 
not. Prior to the time I received this paper (Plaintiff ’s Exhibit No. 
12), there was a conference between Mr. Lorenz, Mr. Church and 
myself, and at that conference, Mr. Church gave directions to Mr. 
Lorenz. I subsequently saw Mr. Lorenz and asked him and Mr. 
Davis and Mr. Church repeatedly for this statement, for the pur¬ 
ported statement that they were going to get out. 1 received the 
statement about a year afterwards. I think it was near the Fall of 
1913. It was several months after the letter of May 29, 1913. I 
had asked Mr. Davis to furnish me a copy of the statement, but he 
never did furnish it, to mv knowledge. It was either Mr. Davis or 
Mr. Church who gave me the letter—1 can not say which. My best 
recollection is that it was Mr. Church. I turned it over to my at¬ 
torney, Mr. Mver Cohen, and instructed him that if he could not 
get a settlement out of them, to sue, and this suit resulted. This was 
the only statement I was ever able to get, and I was never able to 
learn either from Mr. Davis, Mr. Church, Mr. Lorenz, or anyone 
else, whether there were any other profits on any other building 
operations. I could get nothing out of them, in fact I wore myself 
out trying to find out information as to whether there were any 
profits or whether I was to get a settlement in any way. I never got 
in any such business deal. I never saw that paper before (Plain¬ 
tiff’s Exhibit 13), or had anything like that furnished me, and knew 
nothing of the profits. I knew they had done some work. I did 
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not know whether or not there were any profits. Sometimes you lose 
money on a building contract and sometimes you make. I never 
saw the by-laws of tlie Brennan Construction Company, and have 
never seem them up to this time. (Plaintiff’s Exhibit No. 16 was 
here read in evidence)—whereupon the witness testified further: 

Mr. Horowitz, mentioned in Plaintiff’s Exhibit No. 16, was Vice- 
President, and he was promoting their business generally, originally 
just in the same capacity that I was. He is now President of the 
Thornf>son-Starrett Company, a very successful business man. 

(Whereupon, at this point Plaintiff’s Exhibit No. 17, being letter 
dated May 3, 1904, and Plaintiff’s Exhibit 18, being letter 

47 dated May 4. 1904, were read in evidence.) Mr. H. S. Black, 
referred to in Plaintiff’s Exhibit No. 18, at that time was 

President of the (leorge A. Fuller Company. (Counsel thereupon 
read Plaintiff’s Exhibits Nos. 19 and 20, dated respectively May 9, 
1907, and June 7, 1906.) 

(Whereupon, the witness during the reading of the letter of May 
9, 1907, testified: That Thompson-Starrett Company built those two 
buildings (the Kenesaw Apartment House, and the National Metro¬ 
politan Citizens Bank jobs). 

I made a statement there that they built the National Museum. 
They built the stone work of the National Museum, about a four 

v 7 

or five hundred thousand dollar job, hut thev did not build the 
National Museum. I got a commission out of tlie Masonic Temple 
job. Mr. Horowitz felt that the matter had never been brought 
to his attention by me and that I should not receive a commission, 
hut he finally agreed to it and did pay me promptly and properly. 

Cross-examination: 

Mr. Brennan and Mr. Davis did not come to mv office before 
May, 1907, I had an interview with Mr. Brennan before May, 1907, 
at the Commercial National Bank. I had an interview, I think 
one interview, in April at my office between Mr. Brennan and Mr. 
Davis, and myself, and one or more interviews in May, 1907. The 
first interview was with Mr. Brennan himself at the Commercial 
Bank. It is not my recollection that it was at a Directors’ meeting, 
hut that it was at the Commercial Bank. I subsequently had one 
or more meetings with Mr. Davis and Mr. Brennan at my office. 
It was always with Mr. Davis and Mr. Brennan, unless it was the 
preliminary meeting with Mr. Brennan originally; and upon all of 
those occasions, and in fact on every occasion from that time until 
Mr. Brennan’s death, I never saw him under the influence of liquor, 
or knew that he was drinking habitually, and he seemed to me a 
perfectly sober and intelligent business man. I did not object to 
the first form of contract that was drawn up. I wanted it amplified. 
1 wanted it clearer, that was all. 1 was making a contract for ten 
years. It is a long time to make a contract for. My contract with 
the Thompson-Starrett Company was nothing in the world 

48 hut a letter contract, hut they lived right up to the very 
limit of everything they agreed to. The notations show in 

what respect I wanted that contract cleared up. 1 did not see any- 
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thing else to clear up. The general substance of this contract was 
all agreed on, and it was simple enough. It reads: “The party of 
the second part on his behalf hereby promises and agrees to devote 
himself when possible, to the procuring of opportunities to bid 
upon and to the procuring of contracts for office buildings, resi¬ 
dences/’ etc. It was inserted in here—1 think this is the final 
form: “Procuring of opportunities to bid for the construction of 
office buildings.*’ In other words, we wanted to cover the entire 
field, as it was understood. The fields were limited. He was doing 
a certain amount of (Government work, a certain amount of District 
of Columbia work, and a certain amount of work for the Catholic 
Church, and its allied interests; that the balance of the field would 
l>e entirely covered by me, and 1 wanted to make it clear in the 
final contract what that field meant. It meant everything outside 
of what he was then covering. 

1 can not tell you whether those changes suggested are there or 
not; they are in the contract there. That may have been Mr. Dun¬ 
lop's idea, but the final contract speaks for what 1 wanted, and under 
his advice there was made a correct contract. In other words, I 
wanted it legal, making it a ten-year contract. I absolutely under¬ 
stood that under this form of contract, I was to receive a commis¬ 
sion of twenty-five per cent on all building contracts, whether I 
procured those contracts or not, and that is in the agreement as I 
had it in the Thompson-Starrett agreement. The Thompson- 
Starrett Company absolutely agreed to pay me one per cent on every 
contract that came into this field that 1 called their attention to. 
Take for instance, the Masonic Temple. You have to do a great 
deal of work. You have to get a contract, and you do a great deal 
of missionary work that leads up to this, that results in those con¬ 
tracts. 

(Whereupon, the following were read from Exhibits Nos. 16 and 

17 > : 

“On any contracts for building operations that this Company 
procures through you or with your assistance, we will pay you a 
commission equal to one per cent (1%) of the amount of the con¬ 
tract.*’ 

49 “We wish to amplify our letter to the extent of stating that 

you would be the only person in such cities of whom we 
would a<k the promotion or following up of any jobs to which our 
attention might be called whether bv you or otherwise.” 

“In our letter of the 30th ult. we stated that we would pay you 
a commission on any contracts procured through you or with your 
assistance. By that we mean that if your assistance should only 
consist in notifying us of a contemplated job, even though we 
secured same through competition.” 

(Whereupon the witness testified as follows): That meant any¬ 
thing they figured on in this territory, that was brought to their 
attention by me. No matter whether I just called them up on the 
phone and said, “John Smith is going to building a building,” 
that would be sufficient for them. 

5—3112a 
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The contract here concerned was not the same form as the first 
form of contract—The contract speaks for itself. I do not say that 
that contract was not satisfactory, but I had Mr. Dunlop prepare 
this contract (Plaintiff s Exhibit No. 6), as I preferred to see that 
it was properly drawn. I had him amplify the contract a little hit, 
to make it proper. 

During the first year, after the date of the contract, I called the 
attention of the Brennan Construction Company to several building 
operations, and sent them plans and specifications. I don't know 
whether they ever got anything out of them or not. I never had 
an accounting until about the fall of 11)13. Architects were re¬ 
quested to send in the plans for various things, and I took a number 
of them mvself. 1 can not sav whether I called the attention of 
the Brennan Construction Company to the Drury Stable contract, 
or whether I did not, and I can not say whether I called their at¬ 
tention to the (lartield building construction or not. I will answer 
to all of them (operations in Exhibit No. 1*2), that I don’t know. 
I was constantly on the job, and that is the best that 1 can sav. As 
a matter of fact. I can not sav that I did or did not call their at- 
tention to any of these jobs. I am not willing to swear either way 
on that proposition. I called their attention to everything 
50 that I could get hold of in the field. The information was 
transmitted to Mr. Davis directly, or to Mr. Brennan, when¬ 
ever 1 got it, or to the office. 1 do not know that I have any record 
of proposed jol>s that I called their attention to. Plans were taken 
there by me personally. 1 don’t know that the Brennan Construc¬ 
tion Company ever did a job which was called to their attention 
or plans sent to them by or through me, but I do know that they 
did me a great injustice in not figuring on a great many jobs that 
I carried to them. 

I do not recollect that I had anything to do with the N. II. I^hea 
job, or with the Walker-Johnson job. I have been informed that 
the Mr. Walker and Mr. Johnson referred to were Directors of the 
Brennan Construction Company, but 1 do not know whether that 
is correct or not. 1 have always understood so. 1 can not say that 
I did have anything to do with it. I think very probably that I 
may have had something to do with the vault in the Washington 
Loan & Trust Company, but I could not tell you now. 

At the time I entered into this contract, the Thompson-Starrett 
Company had a suite of rooms in the Commercial National Bank 
Building. It narrowed itself down to one room finally that I had 
there as a private office. I severed my connection with them the 
first of May. and I had an office there from the Spring of 1907 
until the Fall of 1907. 1 think it was in September that it was 

given up. I don’t suppose 1 used the office very much, but of 
course I was in the office for conferences in reference to the business 
of the Brennan Construction Company. I don’t recollect what these 
conferences were that I had there. It was in the Fall of 1907, that 
Mr. White told me that he had asked Mr. Brennan about that room, 
stating that they had a client who meant business for the Bank, and 
that Mr. Brennan had said something to him about giving up the 
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room, and wanted to know if 1 was willing to do so, and the upshot 
of it was that Mr. Brennan said that he did not see any necessity 
for my keeping the room. I presume tlie Brennan Construction 
Company paid the rent of the room from the Spring of 1907 to the 
Tall of 1907. I don't know who paid it—I know 1 did not. 1 
paid for it before the Spring of 1907. When the contract 
51 was probably in the first year, I began to think that the 
Brennan Construction Company did not seem to take any 
particular interest in co-operating. I sort of got the feeling that l 
had made a very had contract, tied my hands, and, at the same 
time, if they chose to set down and not figure the contracts that 
were brought along, I was tied up for ten years, and had severed a 
valuable connection to get a very poor one. I got that impression 
towards the end of the first year of the contract. I did not make 
any suggestion or 'criticism of it to any member of the Board of 
Directors of the Brennan Construction Company, as my dealings 
were not with the Board—they were with Mr. Brennan and Mr. 
Davis. I saw all of them almost every day but I did not connect 
them with the Brennan Construction Company. I don't recollect 
talking with them about it, because mv business was with Mr. 
Brennan and Mr. Davis—1 certainly mentioned it to Mr. Brennan 
and Mr. Davis. 

My recollection is that in the second year after the contract was 
in force, Mr. Davis came from Mr. Brennan to me and stated that I 
had been complaining of lack of interest on the part of the Brennan 
Construction Company in getting after business, and offered me one 
thousand dollars on behalf of Mr. Brennan if I would terminate the 
contract. I told him that if Mr. Brennan had any proposition of 
that kind, it was up to Mr. Brennan to come and talk to me. Mr. 
Brennan had evaded me at the tail end of this contract, just before 
he died. That was about the time that he offered me this one thou¬ 
sand dollars. 


At. the meeting at the ball park. T was told by Mr. Brennan “I 
want you to meet some of our Directors.” 1 was to meet them as 
a new representative. Mr. Brennan would simply introduce me to 
the distinguished gentlemen of his board, as they were all very fine 
men. TTe did not know whether 1 knew them or not. I knew them 
all, many of them intimately. The meeting was not for the purpose 
of discussing anything according to my view of the business on 
which 1 was embarking. It was simply an introduction as a new con¬ 
nection with the Brennan Construction Company. The meet- 
52 ing at the box at the ball park was a rather informal sort of 
meeting. T shook hands, I guess, with all of the gentlemen. 
The game was just starting. It was rather an informal proposition. 
T expected that they would be a little more cordial and sav. “We are 
mighty glad to have vou with us” or something of that kind, but 
T can not say what thev said. The game was starting, and T was 
taken out there to meet the board of directors. He said, “I want vou 
to meet my board ". Tie took me out there and took me to a base ball 
box in which there was nol>ody else except the Board of Directors of 
the Brennan Construction Company. I had never had any dealings 
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with any of these men as Brennan Construction Company men. [ 
van not tell you what they said. Possibly they did say, “We are 
glad to have you with us.” The game was on. I certainly think 
Mr. Church was at that game. 

After Mr. Brennan’s death. 1 had a number of interviews with Mr. 
Church and finally demanded to meet the Board of Directors. That 
demand culminated in my meeting the Board of Directors at tlie 
Commercial National Bank Building. I think I had the contract 
with me. I did not state mv understanding of the contract—there 
was the contract. I wanted an accounting under it. Mr. Church told 
me that he did not know alxnit the contract. Possibly the Directors 
told me that they did not know anything about it, and had never seen 
such a contract. Mr. Church told me that. I can not say whether 
or not there was a copy of the contract at that meeting. 1 took my 
Thompson-Starrett Company papers there. I did not like the attitude 
that had been assumed. I can not sav whether or not the memliers 
of the Board told me that they knew nothing about the contract, 
ami had not known anything about it until 1 called their attention 


to the matter, because Mr. Church and 1 discussed this and amplified 
it many times prior to that meeting. We discussed everything that 
we possibly could discuss there. Mr. Church seemed to think that 
twenty-five per cent sounded like a great deal. It does sound like 
a great deal but it was very little. I was incensed at the suggestion 
that this contract was an unfair contract on my part, and that I 
had in some way taken advantage of Mr. Brennan. 1 did not tell 
the Board of Directors that as far as I was concerned, T would cancel 
the whole contract, and wanted it understood that it was can- 
53 celled. I was willing that the contract automatically can¬ 


celled itself, when they informed me that they were not going 
ahead. I told them 1 was perfectly willing to leave the question of 
compensation to them, or to a fair body of reputable business men, 
under that contract, to explain each side of the situation, if they 
thought there was any unfairness in the contract; or I was perfectly 
willing to leave it to a committee from their own Board to arbitrate 
the question. I never heard anything more along that line. They 
did not arbitrate. I certainly did not say to them that in view of the 
criticism that had l>een made, and the idea that I had obtained an 
inequitable contract, that 1 would close the matter by annuling the 
contract and giving up any claim that 1 might have for compensa¬ 
tion. 1 repeatedly asked Mr. Church for a statement of account. 
That was subsequent to this meeting with the Board of Directors in 

1910, and I asked h im manv times. 

* 

(As a basis of impeaching the witness, the following questions were 
asked by Mr. Sullivan): 


Q. Did you not, shortly subsequent to this base bull meeting, state 
to Mr. Harold Davis, around the lobby of the Commercial National 
Bank, that you had gone out to this ball game, and that you had 
expected the board of directors to say something to you about the 
business of the Brennan Construction Company, and that you were 
surprised to find that not a word had l>eon said? A. I don’t remem¬ 
ber making any such statement to Mr. Davis. 
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Q. Will you deny that you did make such a statement? A. No, 
I will not deny it, but 1 did not get a very- 

The Court (interrupting): .lust answer the question. 

A. No, 1 will not deny it. 

By Mr. Sullivan: 

Q. Did you, shortly after Mr. Brennan s death, when this matter 
of this contract of July 17, 1907, was living discussed by you with Mr. 
Church in the lohhv of the Commercial National Bank, sav to him 
that you had gone out to that hall game and had thought you were 
going to have something said about the business of the Brennan Con¬ 
struction Company, hut that not a word was said? A. You 
f>4 mean this was in the three years afterwards? 

Q„ A!tout two years afterwards. A. No, 1 cannot imagine 
I would bring up a subject at that length of time. 1 would not re¬ 
member the incident. 


By Mr. Hogan: 


Q. Did you say it to Mr. Church? A. Repeat the question, 
please. 

(The question was repeated by the stenographer as follows:) 

“Q. Did you, shortly after Mr. Brennan’s death, when this matter 
of this contract of July 17. 1907, was being discussed by you with 
Mr. Church in the lobby of the Commercial National Bank, sav to 
him that you had gone out to that ball game and had thought you 
were going to have something said about the business of the Brennan 
Construction Company, but that not a word was said?” A. • Not to 
mv recollection. 

%d 

By Mr. Sullivan: 

V 


Q. But that not a word was said referring to the Brennan Con¬ 
struction Company in any way? A. 1 don’t remendier any such con¬ 
versation with Mr. Church three years after. 

l/ 

Q. Do you deny it occurred? A. 1 say, T don’t remember any 
such conversation. 

The Court: That is sufficient basis, Mr. Sullivan. 

Mr. Sullivan: That is all. 


Redirect examination: 


After T went with the Brennan Construction Company t did 
not pay the rent of the room in the Commercial National Bank 
Building. I had an agreement with Mr. Brennan that he would 
pay the rent. 1 did not expect the Board of Directors to talk over the 
business of the company when f went out to the baseball game. I 
was just being introduced as a new representative of their construc¬ 
tion department. 1 did not expect them to discuss the details of any 
part of the business of the Brennan Construction Company, because 
in my judgment they were a very inactive Board. I did not 
55 know anything about the frequency of the meetings of the 
Board of Directors. I knew that the Brennan Construction 
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Coni)mi)v was a corporation, and I knew at the Commercial Rank 
that Mr. Church—just from common hearsay—and Mr. Shea were 
members of this Hoard. I did not, as a matter of fact, know that 
this Hoard of Directors considered and discussed the contracts which 
the Rremain Construction Company obtained or was to hid upon. 

K. <». Lorkxz recalled as a witness on behalf of the plaintiff, was 
examined and testified as follows: 

I have found one of the contracts that we testified about yesterday. 
'This is the contract of the Hock Creek Auto and Wagon Works. 
That is Mr. Rrennan’s signature to that as President and as Acting 
Treasurer. 

The asphalt contracts that were made with the District of Colum¬ 
bia constituted a very large part of the Rrennan Construction Com¬ 
pany business. Those contracts were signed by Mr. Rrennan, as were 
all of these building contracts. Possibly on small work. Mr. Davis 
would enter into the contract on behalf of the company. Mr. Davis 
or Mr. 1 Iren nun did the estimating when the company was figuring 
on a building contract. They are the only two that I recall estimat¬ 
ing on building contracts. Air. Rrennan advised with them. Very 
often Mr. Davis signed contracts, and when Mr. Davis did not, Mr. 
Hoyle did. Mr. Rrennan may have, I am not certain of that. Mr. 
K. R. Johnson was superintendent, and Mr. Hovle was chief engineer. 
The minute l*>ok, which I produced yesterday, had from 1900 on. 
all of the minutes of the meetings of the Hoard of Directors. There 
is no other minute l>ook. The stockholders’ minutes are contained 
in that hook. The minutes of the meetings of the Stockholders’ 
meetings as well as the minutes of the meetings of the Hoard of Di¬ 
rectors. I do not think there are any minutes contained in there 
of the meetings of the so-called executive committee. I have no hook 
with any minutes of the meetings of the executive committee. The 
first minutes of the Hoard of Directors appearing in this hook 
oil is January 23, 1900. These minutes are in my handwriting 
and arc a true and correct minute of the proceedings of the 
Hoard meeting. I wrote them and they are signed by Harold Davis, 
recording secretary. I wrote what was given me as a true record of 
the proceedings. This is at page 02. The minutes of the next meet¬ 
ing of the Hoard of Directors in the hook appear January 9. 1907. 
on page 00. They are in my handwriting, and the next meeting of 
the Hoard of Directors is January 9, 1908, at page 72. They are in 
my handwriting. The next meeting of the Hoard of Directors oe- 
currd March 10. 1909. minute hook page 78. The minutes are in 
my handwriting. (Counsel then offered the minutes in evidence). 

“Present: P. J. Rrennan. W. A. II. Church. X. II. Shea, 0. II P. 
Johnson, and W. II. Walker.” 

Mr. Hogan: Unless counsel wants to read it. T will simply tell your 
Honor. The first paragraph says that Mr. Shea, on motion of Mr. 
Rrennan, took the chair. It was moved that Mr. Rrennan he elected 
president, and he was declared elected president. This is March 10. 
1909. It was moved and seconded that Mr. Church he elected vice 
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president, and that was carried. It was moved and seconded that 
Mr. Church l>e elected treasurer, and that was carried; that Mr. 
Brennan he elected acting treasurer, and that was carried; that the 
other otheers of the company he: 

Harold Davis, second vice-president and general manager; 

O. II. Perrv Johnson, secretarv. 

E. B. Johnson, superintendent, 

E. C. Hoyle, chief engineer. 

E. (i. Lorenz, assistant secretary and chief bookkeeper. 

Then on motion of Mr. Brennan, duly seconded, Church and 
Walker were designated a committee to consider the matter of in¬ 
surance as applying to the Chain Bridge Crusher Plant. 

The minutes of the last directors’ meeting were amended to in¬ 
clude Mr. Walker as a member of the executive committee. Mr. 
P. J. Brennan, Church, Shea, Johnson and Walker were elected to 
serve as an executive committee, at $300 per annum. At the sugges¬ 
tion of Mr. Brennan it was moved bv Mr. Church and seconded bv 

4 ' %? 

Mr. Walker that in case the year 1009 was a reasonably 
57 profitable one, the salaries of the executive committee be 
made $000 per year instead of $300. 

On motion of Mr. Church, seconded by Mr. Walker, Mr. Crandal 
Mackey was elected attorney to represent the company in Virginia. 

A dividend of $0.00 per share was declared. , 

On motion of Mr. Church, seconded by Mr. O. II. P. Johnson, 
a vote of thanks was tendered by Mr. Brennan for his strenuous 
efforts on behalf of the company and his close application to busi¬ 
ness. This motion was carried unanimously. 

The minutes are signed by Mr. Church and Mr. Lorenz. 

The minutes of January 9, 1908, the previous year, appear on 
page 72. 

Present, P. J. Brennan, W. A. II. Church, N. II. Shea, O. H. P. 
Johnson, and W. II. Walker. 

Upon request of Mr. Brennan, Mr. Shea took the chair. 

Then the same things were gone through, the election of officers. \ 

It was moved bv Mr. Church and seconded bv Mr. Shea that Mr. 

t 1 

P. J. Brennan receive as an additional compensation to his salary 
for the year 1907, the sum of $3,000, in recognition of his efforts, 
and valuable services rendered on behalf of the company. This 
motion was duly carried. 

At the preceding meeting, page 00, which was January, 1907, it 
shows the election of officers, the designation of attorneys, the declara¬ 
tion of a dividend of $12.50, and the fixing of those salaries. 

On page 81, the March 10, 1909, meeting, it says: 

“At the suggestion of Mr. Brennan, it was moved by Mr. Church 
and seconded by Mr. Walker that the unused $2,000 of the $3,000 
voted to Mr. Brennan on January 9th, 1908, he divided equally 
between Mr. Brennan and Mr. Davis in order to bring their salaries 
up to $4,000 per year for the year 1909. This motion was duly 
carried.” 

This is signed by Mr. Church and Mr. Lorenz, assistant secretary. 

The witness then resumed. 


r 

ri'i 
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The record of the stockholders' meeting during the period 1907, 
1908, and 1909, shows that the largest number of shares of stock 
entered there as represented in any meeting was 1,214. There were 
other stockholders l>esides those represented in the minute 

58 book, but I will have to refer to my record at that time, as 
there have l>een some changes in the stockholders. In 1908 

there were 1,800 shares outstanding—I am reasonably certain of 
that. There was a change of 250 shares, I think, after that time. 
By that I mean withdrawn into the treasury, so that there were at 
least 1,250 shares outstanding in 1909, and of those 1,250, the 
Brennan estate*/ owned 702. and Mr. Davis 100. 1 never furnished 

any statement or anv accounts of profits on contracts, or any other 
account to Mr. Newbold. I did not give any information to Mr. 
Hogan before I took the stand. About a year and a half ago I saw 
Mr. Cohen, hut I did not give him any account. 

Cross-examination: 

Messrs. Shea, Church, Brennan, Snow and O. II. P. Johnson con¬ 
stituted the ls>ard of directors of the Brennan Construction Company 
in July, 1907. Mr. Snow, I do not think remained a meml>er of the 
Board throughout 1907. 11 is place was taken by Mr. Walker about 

September of that year. The minute hook shows that the next meet¬ 
ing of the Board of Directors was January 9, 1908, and that there 
were present P. J. Brennan. W. A. II. Church, X. II. Shea, O. II. P. 
Johnson, and W. IT. Walker. Mr. Snow had dropped out before 
then. Messrs. Brennan, Shea. Church and Johnson were elected the 
executive committee for the year 1907, and Messrs. P. J. Brennan, 
W. A. IT. Church, X. II. Shea. O. II. P. Johnson were elected to 
sene as the executive committee, and served during the ensuing 
year. This is the minutes of January 9, 1908. The minutes say: 

“It was moved by Mr. Church, and seconded, that the minutes 
of the last directors' meeting be amended to include Mr. Walker as 
a member of the executive committee for the year 1908.” That is 
the meeting on March 10, 1909. 

They go on: “Mr. P. .T. Brennan, X. IT. Shea, W. A. IT. Church, 
O. IT. P. Johnson, and W. IT. Walker, were elected to serve as the 
executive committee to serve during the ensuing year.” There was 
not any change in the directors during 1908 and 1909. excepting 
the one of Mr. Snow to Mr. Walker, to which T referred, that I know 
of. This hook does not contain the minutes of the meetings of the 
Board of Directors held throughout the year, no matter where held. 
It contains the record of those held at the office of the company in 
Georgetown. They were the annual meetings or postponed annual 
meetings. 

59 Mr. P. J. Brennan had charge of the borrowing of money 
for the company. He was looking after the finances of the 

company, and when we required assistance, he would call upon Mr. 
Church, Mr. Perrv Johnson, and Mr. Shea, and seek and get their 
endorsement. All of the notes that I ever saw had endorsements on 
them—one, two, three. I do not mean to say that Mr. Brennan took 
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sole or exclusive charge of those loans. I would report to Mr. Bren¬ 
nan the requirements of the company. He would tell me, “Well, 

I will see Mr. Church, or the gentlemen of the Board, and we will 
arrange that. When do you need it, and how much? ’ 

The Brennan Construction Company did not, to my knowledge, 
at any time, or within my notice, pay rent for a room at the Com¬ 
mercial National Bank Building. My duties there at the company 
required the handling of the actual cash and checks representing 
the cash. 1 was the l>ookkeeper, and I would have known of a pay¬ 
ment. I did not ever hear of such an oflice prior to Mr. Brennan’s 
death. When we first started out we did have an office in the Wash¬ 
ington Ivoan & Trust Building, which was later moved to the foot of 
31st Street, because the boss, Mr. Brennan’s, idea was to have the 
office as near the plant as possible to save his time, and for the gen¬ 
eral effect of his being around. The office in the Washington Loan 
tfc Trust Company had nothing to do with Mr. Newbold. Mr. New- 
bold had nothing to do with the procuring of the contracts which 
are listed on the yellow sheet of paper I produced (Plaintiff’s Ex¬ 
hibit No. 13). He had nothing to do with the N. IT. Shea building 
construction. Mr. Shea is a director of the company. Mr. Newbold 
did not know anything about the Walker-Johnson building. I never 
heard anyone say that Mr. Newbold had anything to do with the 
Washington Loan & Trust vault construction. I think it was a com¬ 
petitive job, secured in competition. Mr. Newbold has never stated 
to me whether or not he procured or was instrumental in securing 
any of these contracts. He never said anything on the subject at 
all and never claimed to me that he had at anv time. 

Mr. Newbold, quite likely, had nothing to do with procuring the 
Drury stable contract, because Drurv was a personal friend of Bren¬ 
nan’s, and in the settlement of the case there was a horse transac¬ 
tion, the sale of a horse—so it was quite a personal matter with 

Brennan. 

00 lie had nothing to do with the (larfield building construc¬ 

tion. The Brennan Construction Company did not perform 
any contract that Mr. Newbold was instrumental in procuring. I 
have never heard of Mr. Newbold asking the company to bid on 
the construction or proposed construction for Mr. Newbold. Plans 
in the matter of proposition were handled outside in what we called 
our front office, the general business office, and I do recall once or 
twice seeing a set of plans in the estimating room, and somehow 
or other I got the information that those were plans that Mr. New- 
bold had sent over. Mr. Davis would know definitely and positively 
about how many propositions Mr. Newbold sent in. He would know 
absolutely. I did not see Mr. Brennan every day during the year 
1907. During the period from July 1st to August 1, 1907, Mr. 
Brennan was not frequently at the office. 1 can explain it by say¬ 
ing that the nearest to his death, the less he was at his office. This 
period of infrequenev began in 1905. In July, 1907, I estimate 
that he was at his office once a week. I saw Mr. Brennan oftener 
than once a week in that I would go to him, meet him either at 
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his house or other places, and have him transact business, sign up 
important papers that required attention. If I had a paper that 
required attention, that I wanted him to sign, during the day time, 
and he was away, I had several places that I knew 1 was reasonably 
sure 1 could get him on the wire, at a particular time. I was pretty 
sure to get him at Klotz s—it was a restaurant back of the Mills 
Building—between 12 and 1—that is a saloon and eating place. 
Up until about 10.30 in the morning at his house, and in the after¬ 
noon at the Commercial Bank, in the banking room. 1 had the 
situation so lined up that when important matters came up I came 
pretty near getting hold of him. 

He was not in attendance upon the jobs that were being per¬ 
formed bv the company at that time. That was not the reason that 
he was not at the office. Mr. Davis, Mr. Boyle and Mr. E. B. 
Johnson were in attendance generally on the jobs. To sum up in 
one word, he was not at the office because of drink. He had a 
medicine chest in the office. It was on the wall, with a bottle in 
it. and other accessories. The bottle contained King William Scotch 
whisky. I have seen him take a drink of that a number of times, 
and more often heard the sound. I have seen Mr. Brennan 
61 under the influence of intoxicating liquor. He did not stag¬ 
ger, but it was very noticeable in his conversation, in his 
line of reasoning. You could always tell what was what when he 
said “Do you follow me?” lie would say something and then 
“Do you follow me?” And I knew what was what. That was an 
expression that he used when he had l>een drinking. It was very 
embarrassing sometimes, for we would have a meeting, a business 
matter, in his room, and a question of account or something like 
that, and we would be getting along very nicely, and about every 
two minutes he would put in “Do you follow me?” And it would 
just upset things generally, and the other people would get sore. 
This situation kept on getting worse and worse, and he was at the 
office less and less, which meant that after a while the papers he 
signed were practically all signed at his house, or such other place 
as I could see him. 

I think he was about thirty-nine years old when he died. That 
situation existed in 1007. As a business proposition, there were letters 
and contracts and general memoranda, and anything coming up 
we would put on his de<k. If he was not there for three or four 
days or a week, he would go over those and sign them up and bring 
the whole bunch in on my desk and slam it down, and 1 would 
dissect it and take care of it. We got into quite serious misunder¬ 
standings as to messages that I delivered to him verbally, and I had 
some pads made with the first sheet to be torn out and the duplicate 
of it retained, and when anything of any importance at all come 
up I would make a memorandum on this pad, keeping a carbon 
copy of it. and that helped me materially in having a clear under¬ 
standing of just what was what. If any question arose between 
Mr. Brennan and me. I would have my carbon copy and get it out 
and put it on his desk. These questions developed before I got the 
carbon copies, between Mr. Brennan and me. Of course if I could 
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show him a carbon copy, it was very convincing of what I had said. 

I did not prior to Mr. Brennan’s death, discuss the situation with 
any of the members of the Board of Directors. I felt that it would 
lx? ungrateful and cowardly for me to do so. I was an employe, 
and this matter has been put up to me by the Board, why some¬ 
thing was not said of this condition, since Mr. Brennan's death. 

I started in as a stenographer and typewriter at $10.00 a 
0*2 week, and after the first year, Mr. Brennan gave me every 
possible encouragement in a business way, put me on my 
feet, as a business proposition, and I was continually hoping that 
the condition would change for the better. It got worse, and to 
have said anything to anv member of tbe board of directors would 
have meant, to my mind, the withdrawal of the financial support 
which the Imard had given him, and would have meant the liquida¬ 
tion of the company, no doubt, because Mr. Brennan could not 
have been able to carry on the company without the funds ad¬ 
vanced by the members of tbe l>oard, and, considering the personal 
end of it, and the business end of it, and my hope from time to 
time that the situation would better itself, I did not say anything 
to any member of the board. I had a personal, as well as a business 
interest there. 


Mr. Brennan did not do any figuring upon bids. Mr. Davis, Mr. 
Boyle and Mr. E. B. Johnson did it. Earlier, in 1905 and 1909, 
I often heard Mr. Brennan. Mr. Davis, Mr. Boyle and Mr. Johnson 
consult about what they were going to bid upon, but after that [ 
would hear possibly a telephone conversation, overbear a conversa¬ 
tion, where they would get Mr. Brennan on the wire and say “We 
are going to bid on this or that job today at twelve o’clock. Do 
you want to talk about it, or anything like that?” As far as I 
know, Mr. Brennan never objected to a bid going in. There really 
is only one bid that I recall right now that Mr. Brennan made 
himself. It was the little New Chatelle job for the National Capital 
Brewing Company. From his previous experience with Cranford, 
he had gotten quite a little experience in that line, and he felt he 
knew just what was what. I don’t recall, but I think we lost money 
on that job. I should say that was about 1909. My recollection 
is that the contract of July 17, 1907, was signed by Mr. Brennan 


along with another bunch of papers and if I recall rightly, I think 
that was one of his signatures on it. His condition had a. certain 


effect on his signature. The words “acting treasurer” on the original 


contract of July 17, 1907, were written there by Mr. Brennan, but 
that is an unnatural way for him to write it. Take the signature 


“P. J. Brennan” right underneath the typewritten signature of the 
Brennan Construction Company—that was unnatural. 1 do not 
recall ever seeing Brennan’s signature with a small “n” on the end 


there. It was always a plain “n”. You will notice there is 
03 no “n” there at all. I am cjuite familiar with his signature. 

and have subsequent signatures on checks which I produce 
here, and should say that they are actual specimens of Mr. Brennan’s 
signature when he was sober. 
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The contract of July 1007 was signed in duplicate, and one copy 

was retained. T had the physical and actual custody of it and kept 

it in the safe. I did not show it to anybody prior to Mr. Brennan’s 

death. Mr. Brennan knew that I had it, and in connection with 

some other matters it came up, and 1 said something about “There 

is the Newt told contract,” and he said, “Forget it”; and I just put 

it hack in the safe, and that is where it staved. I have not now 

%/ 

the duplicate original of the contract. After Mr. Brennan s death 
there was a statement made of all the contracts we had, and this 
was among them, and that statement, bv the way, was made to the 
l>oard of directors, and they looked them over, and I have not seen 
the contract since. I do not know where it is. The last I saw of 
it it was in the hands of the Board of Directors. Their attention 
was called to it, and just what happened to it I do not know. After 
Mr. Brennan s death, Mr. Davis and 1 made up a statement of the 
condition of the company, the work on hand, and the contracts on 
hand, and this is how the Board got acquainted with the fact that 
there was such a contract. I presented to the Board, all the con¬ 
tracts on hand, including that one. 

Q. Was that before or after you knew of Mr. Xewl>old making 
a claim to the Board of Directors in connection with that contract? 
A. Oh. that was before Mr. Xewbold—in fact, it was a long time 
after the thing came in existence, so far as the Board was con¬ 
cerned, that Mr. Xewbold said anything to me about the contract. 
1 did not know him at that time, if 1 remember rightly. 

When Mr. Brennan told me to “forget" the duplicate copy, 1 put 
it hack in the safe. 

Redirect examination: 

I was present when the public investigation was held years ago 
into the relations between the Brennan Construction Company and 
the Cranford Paving Company in this city. Mr. Brennan was there 
in attendance, with Mr. Davis and Mr. Charles A. Douglas, his 
counsel, and he was there day after day for quite a little spell. It 
was a very protracted public hearing. Mr. Brennan testified before 
that hearing, and Mr. Davis did so. That was in the Spring 
04 of 1008. At that time we had paving contracts and asphalt 
contracts, running into $800,000 per year in round figures, 
and in 1007. the amount was about the same; and in 1000 we had 
about $300,000 worth or more. 

The checks which T have here are only part of a large number 
of checks signed by Mr. Brennan. I got them from a box in my 
shed. They happened to Ik? with the others in the box. There are 
a large number of company checks, which T could not lift. 

(Counsel for the plaintiff then presented to the Court from wit¬ 
ness’ custody, several hundred checks for 1907, 1908, and 1909, 
signed by Mr. Brennan.) 

(Counsel for defendant presented for the Court's inspection from 
witness’ custody, a number of further checks signed by Air. Brennan’ 
which were set apart and not offered by plaintiff's counsel.) 
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Recross-examination: 

T was not present when Mr. Brennan testified at all of the public 
hearings. I was there part of the time. Mr. Brennan’s condition 
at that time was that he was all right part of the time, and other 
of the time, he was not. lie was very much worried about the thing, 
and the favoritism charges there, developed his drinking seriously. 
1 mean right along, as soon as the thing, started, even l)efore it 
came out in the public hearing, the worry and trouble incident to 
it, developed his condition. 


Frank J. Hogan produced as a witness on behalf of the plaintiff, 
having l>een first duly sworn, testifed as follows: 

T am Frank J. Hogan. I would not testify except T have no 
way at this time of locating witnesses who were present at the Dis¬ 
trict of Columbia, Cranford Paving and Brennan Construction Com¬ 
pany hearing which was held in April and May, 1908, in 'the 
District Building in this city. I was in attendance every day as 
counsel for one of the parties in interest not connected with the 
Brennan Construction Company. Every day during that hearing 
1 saw Mr. Brennan, in company with his counsel, Mr. Charles A. 
Douglas, and frequently talked with Mr. Brennan, and heard his 
testimony. 

05 The witness continued: 

At that time, Mr. P. .1. Brennan, as I have said to the 
Court, I had talked with daily, and whom I had known before that 
time, and who apj>eared every day at this hearing, lie was entirely 
sober, clear-headed, quick as a flash, and testified at great length 
covering the operations of his company over a considerable period of 
time, about exceedingly complex matters. Subsequent to that time, 
and prior to the summer of 1000, 1 frequently met Mr. Brennan and 
talked with him about general subjects of conversation and business 
matters, particularly about paving contracts, in which I had become 
interested at that time. He was always sober. He had the florid ap- 
]>earance of a man who drank steadily, always intelligent, always 
responsive, a quick, alert business man, mentally sound in every 
respect. 

Cross-examination: 

I would not he able to sav whether or not he had the breath of a 
man who drank steadilv. 


Mykr Cohen, produced as a witness on behalf of the plaintiff, 
having l>een first duly sworn, testified as follows: 

I am Myer Cohen, a member of this Bar. I am a member of the 
Board of Directors of the Federal National Bank, and was a member 
of the Board of Directors of the Commercial National Bank since 
that Bank began business in 1904. 1 knew Mr. P. .T. Brennan very 
well. I think Mr. Brennan l>ecame a member of the Board of Di¬ 
rectors of that bank within the first month or two, although I am 
not certain about that, and remained so until the time of his death. 
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Ho was a member of 11 ic Hoard of Directors in the years 1007, 1908, 
and 1000. On that Board of Directors, there sat with Mr. Brennan, 
Mr. Shea. \ ice-President of the hank, and Mr. Church a member of 
the Board. Mr. Newhold and myself were the other members of the 
Board who are in Court today. Mr. Church at (me time was an otti- 
cer of the bank—I am not certain, but what he was during the 
troubled year of 1007, which was the year of the panic. 1 
00 think he had almost the power of acting president, or some¬ 
thing of that kind. Our Board met (‘very week, and I saw Mr. 
Brennan during tlx* years of 1007 and 1008—1 should say on an 
average of three or four times a week, my office being in that build¬ 
ing at that time. 

Mr. Brennan s condition with res|>ect to sobriety was that he was 
absolutely sober. I never saw him under the influence of liquor in 
my life. 1 have taken a drink with him many times myself at the 
Club, and he was always moderate in its use. and I never saw him 
under the influence of liquor. He was a memlxT of the Lotos Club, 
and I have probably seen him there a half a dozen times, and he was 
never drunk to my knowledge. 

Mr. Brennan always took a part in the discussion of business mat- 
teas of the bank. lie was very much interested. His views were 
always heard with respect and attention. His judgment was con¬ 
sidered excellent. There never was a time at any one of these meet¬ 
ings—and he was one of the most regular attendants—that there was 
ever a suspicion that be was under the influence of liquor. 

(Yoss-examination: 

I heard Mr. Hogan's testimony about Mr. Brennan having the 
florid complexion of a man who drank steadily—lie had that look, 
but the man who had the most florid complexion that I ever saw, Ed. 
Hay. never took a drink in his life. I do not know anything about 
Kd. Hay's appetite: I knew that I thought he drank until I inquired 
once from a very close friend, who told me that he never drank, and 
afterwards, Kd. Hay, whom I got to know very well, confirmed that 
statement. There are men in this court-room of florid complexion 
who very rarely drink. I never smelt liquor on the breath of Mr. 
Brennan. 1 have taken drinks with him, but it was not necessary to 
smell his breath when I took a drink with him. 


Edwako B. .Johnson, produced as a 
defendant, having been first duly sworn, 
as follows: 


witness on behalf of the, 
was examined and testified 


07 I am Edward B. Johnson, and in July, 1007, was employed 

by the Brennan Construction Company as su|>erintendent of 
construction, and had been employed by them since 1002. 1 became 

superintendent of construction, I think, alxmt lOOo, and remained 
with them until they ceased to do business in 1000 and 1010. 
Most the time my duties required my presence out of the 
office. I was at the office two or three times during the day 
and almost every night. 1 saw Mr. P. J. Brennan very little 
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during the period of July, 1907, either in or out of the office. 
Mr. Brennan s physical condition about July, 1907 was very 
nervous. 1 have seen him take a drink, and have seen him take 


a drink in the office. There was a cabinet there containing l>ottles, 
siphons and glasses. The cabinet contained King William the 
Fourth Scotch Whiskey. 1 can not state a definite number of times, 
but I have seen him at the ofliee when he was affected bv or under the 
influence of intoxicating liquor. This condition would l>e evident to 
me by his general actions. He was a very quick, alert man, and 
when he had l»een drinking, or after he had been drinking exces¬ 


sively, he would become slow to think, slow to speak, and s|>eak in a 
rather disconnected way often. We could not get a decision from 
him on the questions we were taking up. He was drinking hard in 
July, 1907, and practically every time l saw him from March, 1907, 
until he died, he had been drinking. He was not always particularly 
slow as a result of drink. It depended largely on how freely he had 
l>een drinking. I did not call the matter to the attention of any 
memlier of the Board of Directors. Mr. Brennan commenced to 


drink to excess, so that it was noticeable to me in the latter part of 
1903 and the early part of 1904. He always drank some from the 
time 1 knew him, and the situation got continuously worse. 1 first 
knew him in the latter part of 1901, or the early part of 1902, and 
went to work tor the company in February, 1902, and at that time, 
Mr. Brennan was, so far as I could tell, not hurt in any way by drink¬ 
ing. It became practically impossible to do business with him the 
latter part of 1905, as near as I can place it. He was signing checks 
at that time at the office. 1 never saw him sign any any place else, 
so far as I can recall. From the latter part of 1904, until possibly 
the beginning of 1900, I had occasion to locate him in connection 
with the business during the day time, in fact through the 
08 year 1905, I had occasion to talk to him as often as r could 
get hold of him. The latter part of 1905, 1 had a great deal 
of trouble in getting bold of him, and had trouble transacting busi¬ 
ness with him when 1 did get hold of him. I could not get definite 
answers from him, and reached him principally at the office. I 
would reach him over the telephone at his house, possibly at the 
Commercial Bank, or 1 have a numl>er of times talked with him 
when he was at Losekam’s, and T would make an appointment with 
him. lie would tell me he would be at the office at a certain time. 
I have gone there at nine o’clock in the morning and waited until six 


at night without meeting him, and would repeat that the next day, 
would possibly leave for a few minutes on something urgent, but 
always was in touch with the office by telephone so that I could come 
back. In the early part of 1905 to a certain extent he was in attend¬ 
ance upon the jobs which were l>ein<r performed bv the company. In 
the latter part, very seldom. In 1907 I saw Mr. Brennan very little. 
Tie was not in attendance on the work that T had charge of. 
Throughout 1900 and 1907 his condition was practically the same. 
T saw him onlv occasionally', end almost invariably he had been 
drinking when I did see him. I don’t know just the date that I was 
called siq>erintendent of the company. When I first went to work 
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for the company, I was a clerk in the office, and later was on the out¬ 
side work. The first eighteen months or two years, I was in direct 
touch with Mr. Brennan. Later 1 was employed on the outside, 
principally, and carrying out work which was supposed to he largely 
under Mr. Brennan's direction, and it was during this period, in the 
latter part of 1905 and 1900, while 1 was working under his direc¬ 
tion, that I was unable to find him. 1 would want to find him and 
talk about the details of grades, the transactions with the District 
Government, the question of employment of additional men, and the 
use of various materials, such as affected 11 ic economy of the work. 
I only had to do with the preparation of bids or the figuring for bids 
upon new jobs, to supply the data, the cost data, for the street work 
principally, the asphalt work. I would supply that to Mr. Davis, and 
we went into it largely together. Mr. Brennan, as far as the prepara¬ 
tion of the bid was concerned, took no part. I was present at the 

District of Columbia hearing in 1908, in which Mr. Brennan 
99 figured. The hearing lasted about ten days, according to my 

recollection. It was drawn out somewhat, and adjourned 
from time to time. Mr. Brennan was a witness there in attendance 
during the whole period of time. 1 do not recall just how long he 
was in the witness chair, lie came to the hearings under the influ¬ 
ence of liquor, and he was under the influence of liquor, practically 
throughout those hearings. 11 is condition was such that the whole 
case was entirely changed from the way it was outlined when we 
went into the hearing. It was outlined by the attorneys. I had been 
present at the outlining and prepared the information, and assisted 
in preparing it for Mr. Douglas, who conducted the hearing. I took, 
up the matter of Mr. Brennan's drinking with Mr. Davis who was 
an officer of the company at that time, simply to tell him that I 
would not continue working for the Brennan Construction Company 
with Mr. Brennan's condition as it was at that time. That was first 
in the latter part of 1905, possibly in >*oveml>er or December. In 
1900 I wrote out a resignation and left it in the office, on Mr. Bren¬ 
nan's desk, and Mr. Davis, I believe, got it and held it and asked me 
to reconsider it. 

Cross-examination: 

The Brennan Construction Company had large asphalt contracts 
in the IMstrict. They ran for four years from 1908 to 1907, amount¬ 
ing to about $800,000. During that period the company were very 
keen eonq>etitors of the Cranford Paving Company. Mr. Brennan 
had formerly been connected with the Cranford Paving Company, 1 
understand, hut that was before my time. I understand that while 
quite a young man he had left the Cranford Paving Company and 
organized the Brennan Construction Company. I remember July 1, 
1907, as we started a new contract of a million and three-quarters 
with the District of Columbia. This was a contract between the 
Brennan Construction Company and the District of Columbia, for 
asphalt paving. I do not know who signed the contract. I am 
quite clear that Mr. Brennan signed the proposal. It was not a re¬ 
sult of considerable negotiations with the District—it was a straight 
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bid on blanks, prepared by the District. We were $180,000 low on it. 
There was no question we were going to get it. It ran from July 1, 

1907, to June 30, 1911. Mr. Davis and myself worked at the office 
almost every night for three or four months during the fall of 1906 

preparing the data. It was not in connection with the carrying 

70 out of that contract that the controversy arose that gave rise 
to the public hearing in the District. That arose under a dif¬ 
ferent contract. I was present when one of the Commissioners called 
him a liar, and he restrained himself at the trial table, although 
under a great deal of tension. 

Redirect examination: 

Mr. Brennan did not do any of the work in connection with pre¬ 
paring that bid in July, 1907. He determined arbitrarily the 
amount that we should bid, and cut our figures approximately 
$150,000. They were not cut below the figures that Mr. Davis and 
I had figured to he the cost of the work. 

Recross-examination: 

The contract was profitable. 

E. G. Lorenz, called as a witness on behalf of the defendant, testi¬ 
fied as follows: 

I went with the Brennan Construction Company in April, 1902. 
I was stenographer and typewriter, and was promoted afterwards sev¬ 
eral times. I was chief clerk in 1905, 1906, 1907 and 1908. 
That included the running of the hooks. I had charge of the cash in 
the office, the whole cash matter being under me, both the handling 
of the currency, and the specie, as well as the checks. I took care of 
all of the financial transactions. The company during that time 
had quite large pay-rolls, which I attended to. The usual pro- 
ceedure in paying off* the employes was that I would figure up the 
pay-roll, and make my final balances on Friday night, and stop by 
Mr. Brennan’s house the first thing Saturday morning, and get the 
check signed and go to the bank and get the money, which amounted 
to from eight to twelve thousand dollars, a week. I stopped by his 
house Saturday morning to get the checks signed because I got 
into difficulties waiting for him. Of course, for years I went to his 
house, but before that I did not care to bother Mr. Brennan about 
signing the checks, and he would say “Well, meet me at the bank 
at nine or ten o’clock”, something like that. I remember distinctly 
one time with a ten thousand dollar pay-roll it was 12 o’clock when 
I got the check signed, and it caused confusion in paying the 

71 men off, and we had trouble with the Unions. 1 suppose it 
was in 1904, when 1 began going to his house Saturday morn¬ 
ings to get the checks signed. That continued up through 1907 and 

1908. Of course once in a while he would come in the office on a 
Friday afternoon and sign the pay-roll check, hut that was rather 

seldom. 

% 
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(The minute hook of the meetings of the Board of Directors was 
produced, and counsel for the defendant offered the same in evidence 
to show a meeting of the Board of Directors was called to consider 
special matters, such as the purchase of property, as showing a called 
meeting of the Board of Directors, call made by the president to con¬ 
sider the question of purchasing three and one-ninth acres quarry 
property in Alexandria County, Virginia. This was objected to by 
counsel for the plaintiff, and received under exception). 

The witness then testified: 

I find on page fid of the minute l>ook a portion of the minutes of 
the meeting of the Board of Directors of January 23, I90fi, being the 
annual meeting of the Directors, showing a consideration by the 
board of the question of the purchasing of the Cuban-Ameriean 
stock, $21,000, as follows: 

“It was moved bv Mr. .Johnson and seconded bv Mr. Church that 
the value of the Cuban-American stock, of $21,000, be charged to loss 
and gain account and deducted from the undivided profits and losses 
account.” 

That entry refers to a mine that Mr. Brennan got interested in in 
Cuba. 

I find on examination of the minutes through to March lfi, 1909, 
that thev show no other instances where the Board of Directors 
were called upon to consider matters aside from the regular building 
operations of the company. This minute book does not contain 
minutes of all of the meetings of the Board of Directors. 

During the year 1907, Mr. Brennan came to the office of the com¬ 
pany about once a week. At times he would sign up the papers that 
accumulated in his absence, possibly dictate a few letters, meet some 
callers on business matters, sometimes transact a little business over 
the phone, and sometimes he would go to sleep on a couch that was 
provided at his request. lie would sleep there for a couple of 
hours. 


72 Cross-examination: 

I identify the signature of Patrick J. Brennan, on the will dated 
August 12, 1905, and 1 identify my signature as that of an attesting 
witness to that will. I testified after his death that I was a witness to 
that will. I signed it at the request of Patrick J. Brennan, and he 
published, pronounced and declared the same to be his last will and 
testament, and at the time of so doing, Mr. Brennan was of sound 
and disposing mind, and capable of executing a valid deed or con¬ 
tract—at the time when he signed it—Mr. Brennan at times was in¬ 
capable. When he was drunk, under the influence of liquor, so as 
not to be able to attend to business, in my opinion, he was incapable 
of transacting business. When he was sober, he was a capable man, 
but very nervous. He was a very capable business man depending 
upon the time that 1 knew’ him. First very capable, and as years 
went by less capable. lie became more and more nervous. That 
was the great fault of Mr. Brennan when lie was under the influence 
of liquor. He was shaking all over. He could hardly sign his 
name. 
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(Witness was here shown codicil to the will of P. J. Brennan made 
August 6, 1909). 

That was three days before his death. The signature of Mr. 
Brennan to that will is the only one of its kind in existence. I wit¬ 
nessed that, because I saw him sign it. Mr. Brennan always signed 
“P. J. Brennan.’’ lie never put the streak on the end of his name. 
I saw him sign that. That was the reason I witnessed it. At the 
time he did it he was a man capable of executing a valid deed and 
contract, in my opinion, and certainly was sober when he signed 
that will in my presence. 

Redirect examination: 

Mr. Newbold spoke to me about the result of his meeting with the 
Board of Direction# in 1910, concerning the claim presented by him 
against the Brennan Construction Company several times. I think 
he said he took it up with the board, and he was not satisfied; he 
felt he had gotten a raw deal, and said “It is not the money I am 
after in this matter. 1 am going to show those directors that they 
can not do with me as they please.” Mr. Newlwdd said he felt the 
directors had accused him of sharp practice, in respect to tak- 
73 ing advantage of a drunken man. 

Recross-examination: 

Mr. Newbold used that expression to me at the Federal Bank. 1 
have forgotten when it was—several years ago. 

William II. Walker, produced as a witness on behalf of the de¬ 
fendant, testified as follows: 

I am William II. Walker, a real estate broker, and have lived in 
the District of Columbia forty-eight years. 1 was a stockholder and 
later director of the Brennan Construction Company, and became a 
stockholder in 1907. I think it was in the spring, about March or 
April. I am not positive when I became a director, I think at the 
next annual meeting. 1 was a director at the time of Mr. Brennan’s 
death, and had been alxuit eighteen months. 1 have seen this con¬ 
tract of July 17, 1907, which is sued upon here, or another one, but 
which one 1 do not know. I know that there was a paper. 1 did not 
ever see a copy of it before Mr. Brennan’s death or know anything 
about it. At no meeting of the Board of Directors at which I was 
present, did the Board ever have it presented to it for consideration, 
prior to Mr. Brennan’s death. I saw Mr. P. J. Brennan prior to 
his death and subsequent to January, 1908, when I became a Di¬ 
rector, I suppose once or twice a week on an average. Usually at my 
office. I attended meetings of the Board of Directors of the com¬ 
pany whenever they were called. I don’t remember how often. They 
were usually held at the office of the company. T think there were 
some meetings held in my office, occasionally, when the directors got 
together, and at other times at the Commercial Bank. There were 
other meetings held at Mr. Perry Johnson’s office. I remember at¬ 
tending meetings there. As a rule, I think those meetings were 
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meetings of the Board of Directors. I do not know whether or not 
minutes were kept of the meetings which were held in the Com¬ 
mercial National Hank Building or at Mr. Perry Johnson’s office. 
The general nature of the business transacted was the discussion of 
the different affairs of the company, such as the dealings with the 
District Government in the concrete work, and different building 
projects. The matter of raising money for the company was 

74 also discussed. The company usually carried a large outstand¬ 
ing loan made to it by banks, I should say forty to fifty thou¬ 
sand dollars, somewhere in that neighborhood, but I don’t rememlier 
positively. I understood that notes were given representing that 
loan. I don’t think I ever endorsed any of those notes or was on 
them. The Board of Directors authorized the liorrowing of money, 
and whenever Mr. Brennan decided we needed money, they would 
take steps to get it. Mr. Brennan was usually pra^ent at those meet¬ 
ings. Ilis condition was that of a capable business man. 1 have seen 
him in my office. lie frequently came there. He made a good many 
visits to my office to talk to me about matters in reference to the 
company, and frequently he has come there when 1 thought he had 
a little more whiskey than was good for him, that is, in a nervous 
condition. I did not bring the matter to the attention of the Board 
of Directors, because I thought he was capable of attending to busi¬ 
ness, even in his condition, and I thought he probably attended to 
business when he was not in that condition; that he got drunk and 
probably got over it before be transacted business. I knew lie was a 
hard drinking man, but I thought that he was able to transact busi¬ 
ness. I never saw him at the meeting of the Board of Directors when 
he was under the influence of liquor. 

1 was present at the meeting of the Board of Directors at which 
they considered with Mr. Newbold, in his presence, the matter of the 
contract in controversy here. The matter of the contract was brought 
up and discussed with Mr. Newbold. lie told us what he thought he 
was entitled to, and finally, of course, the directors objected that it 
was an unreasonable contract, in their opinion, and Mr. Newbold 
finally said that lie was perfectly willing to leave it to our judgment 
to decide what was right, and my recollection is that the meeting 
adjourned in that shape. Afterwards the board got together and 
prepared a letter which they addressed to Mr. Newbold. That is the 
letter of May 16, 1910, and is in evidence here. Mr. Newliold had 
nothing to do with the obtaining by the Brennan Construction Com¬ 
pany of the contract for the construction of the Walker-Johnson 
building. Mr. Johnson and myself were both directors, and, 

75 of course, gave it to the company because we were interested 
in it. 

0. H. P. Johnson, produced as a witness on behalf of the defend¬ 
ant, testified as follows: 

I am 0. H. P. Johnson, engaged in the banking business, and 
have been a resident of the District of Columbia thirty-eight years. 
I am a stockholder in the Brennan Construction Company, and I 
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think I have been one since 1905 or 1906. The records would show 
when the stock was first issued to me. 

I was continuously a director of the Brennan Construction Com¬ 
pany from the early part of 1907 to the present time. I never saw 
or learned of in any way, the contract sued on here, prior to Mr. 
Brennan's death, it was not to my knowldege ever discussed, or 
any reference made of any kind to the subject-matter of it, by Mr. 
Brennan or anybody else prior to Mr. Brennan's death. I was pres¬ 
ent at the meeting of the Board of Directors after Mr. Brennan s 
death, when Mr. Newbold discussed the matter with the Board of 
Directors. Mr. Newbold addressed the board, had various papers 
there that he spoke about, and his intentions and his desires, and 
what he expected to do, and then he exhibited this contract and said 
he had entered into this agreement with Mr. Brennan, and that he 
felt that he was entitled to compensation, and that he wanted to 
present the matter to the board, and asked that they recognize him 
by giving him the compensation that he thought was due. I under¬ 
stood him to say further that, as he said himself, he would leave it to 
the Board to determine, and that he would abide bv their decision 
in the matter. The Board listened very carefully to what Mr. New- 
bold had to say, afterwards had a subsequent meeting on the matter, 
and came to the conclusion that nothing should be paid to Mr. New- 
bold, and Mr. Church was directed to write him to that effect, which 
he did. I never heard Mr. Newbold say that he was instrumental 
in obtaining any contracts for the Brennan Construction Company. 
I have never heard of any contract that he was instrumental in ob¬ 
taining. 

I remember the occasion of the base ball game at which Mr. New- 
bold was present. My recollection is that those who were in 
76 the box party were Mr. Newbold, Mr. Shea, Mr. Brennan and 
myself—four of us. J have no recollection of Mr. Church 
being there, nor of Mr. Snow being there. Mr. Brennan asked me 
if I would not go out to the game, and as I was not particularly busy 
that afternoon, said that I would go, and we went out to the game. 
My recollection rather conflicts with something Mr. Newbold said. 
My recollection is that Mr. Brennan took me out with him. I think 
Mr. Newbold stated that he went out with Mr. Brennan, but, my rec¬ 
ollection is not so tremendously positive on that, but I was under the 
impression that I went out with Mr. Brennan in his little electric 
runabout. My recollection is that we came out to the stand, and 
Mr. Brennan was piloting the way down to the front of the stand, 
where the boxes are located, and we got in there, and Mr. Newbold 
was there, and Mr. Brennan said, “Do you know Mr. Newbold ?” 
and I said, “Why, yes.” I think we shook hands, and we sat down 
and witnessed the game. I had known Mr. Newbold for sometime 
before that. I think the other persons present had known Mr. New- 
bold for sometime also. I am pretty sure that they did. My recol¬ 
lection is that no reference was made on that occasion, at any time, 
to the Brennan Construction Company in connection with Mr. New- 
bold. I don't think that any reference was made to the Brennan 
Construction Company by anybody. All that I recall of Mr. Bren- 
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nan’s words is “You gentlemen know Mr. Newbold?” and we said 
yes, and I think we may have said “It looks like a big crowd here, 
it ought to l>e a good game,” or something. I did not hear anything 
said about Mr. Newbold’s being a representative of the company, or 
connected with the company, or to he connected with the company. 
I had not been told l>efore going there that we were going to meet 
any new representative of the company, or any person who was to be 
connected with the company. I merely understood that we were 
going there to see the game. I was Mr. Brennans guest. I never 
went into this otlice in the Commercial National Bank Building 
that is referred to. I never heard of it in my connection with the 
company. I never heard of any cards that Mr. Newbold may have 
had referring to the Brennan Construction Company. 1 never saw 
any of them before Mr. Brennan’s death. To my knowledge the 
Board of Directors did not take any action with respect to au- 
77 thorizing any printing of any cards with Mr. Newl>old’s name 
on them. I did not know, l>efore Mr. Brennan’s death, that 
Mr. Newbold was representing the Brennan Construction Company 
in any capacity or form whatsoever. Mr. Newbold had nothing to 
do with securing the contract for the construction of the Johnson- 
Walker building. The Board of Directors held their annual meet¬ 
ings in the office of the Brennan Construction Company. Minutes 
were kept of those meetings. Then the board, not being a very large 
board, and most of the members engaged in business down-town, on 
matters of importance, they used to have what might be called in¬ 
formal meetings of the Board. They would meet together to con¬ 
sult on various important subjects pertaining to the business. I do 
not recall that any minutes were kept of those meetings particularly. 
The business varied. We had discussions on various matters per¬ 
taining to the company, its progress, its requirements, its necessities 
of one kind or another. I remember we had a case of the purchase 
of a couple of Colorado mules at one time, when motive power of 
that sort was scarce and high, and we had a discussion of property, 
real estate. We also had a discussion of the importation of asphalt— 
relating to the business—an importation in cargo lots, in big steam¬ 
ers. We had discussions on the question of financing the companv, 
rather important discussions, because there were times when the com¬ 
pany was in need of active sums of money, and it was necessary to 
raise them in some way, and I was one of the endorsers on some of 
the company’s paper for that purpose. I think that was one of the 
most important matters that we had to discuss. Mr. Shea, Mr. 
Church and myself were the directors who endorsed on the com¬ 
pany's paper. At the time of Mr. Brennan’s death, I think we had 
about $50,000 worth of money borrowed on paper. 

I saw Mr. Brennan often in regard to proposed business other than 
at the Board meetings. He used to drop into my office, and have 
conversations occasionally on the subject of business. The fre¬ 
quency of those meetings, I suppose, obviated the necessity of a reg¬ 
ular meeting being called. I think Mr. Brennan frequently had 
conversations with the members of the Board in order to save" them 
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time, and he would discuss matters with individual members, 

78 and if it was not always convenient for the members to meet, 
he pursued that method of getting in touch with them and 

their opinions and ideas. I think the question of making bids was 

left principally to the engineering force of the company, and it 

seems to me that there were times when matters of very considerable 

importance might have been discussed, but I don’t know that I could 

tell vou anv definite ones. 

• •/ 

I heard read the extracts from the meeting of the Board of Di¬ 
rectors at which Mr. Brennan’s close attention to business was re¬ 
ferred to. I was present at that meeting. That resolution was more 
in the nature of a little compliment to Mr. Brennan. lie was the 
active head of the concern. We had had more or less of a prosperous 
year, and it seemed fitting that something pleasant should be added 
to the ordinary routine of business. 

1 do not recall any personal contact with Mr. Brennan when he 
was absolutely incapacitated from properly attending to the com¬ 
pany’s business, and I learned more after Mr. Brennan s death, than 
1 had knowledge of prior thereto. I do not think that I ever saw 
Mr. Brennan at a Board meeting when he was under the influence 
of liquor. I never saw him transacting business for the company 
when he was under the influence of liquor—not what you might 
term intoxicated. T do not think Mr. Brennan showed in his gen¬ 
eral bearing the amount of liquor he may have taken. I do not 
think I have ever seen him when he was under the influence of 
liquor. I have seen him when he took *a drink. I have, like my 
friend the learned counsel on the other side, participated with him, 
but not to any great extent. I had some knowledge of the fact that 
in the years 1905, 1907 and 1908 Mr. Brennan was rarely in his 
office. I gained that knowledge by not l>eing able to get in touch 
with Mr. Brennan at different times that matters arose, and they 
wanted to reach him, and sometimes I wanted to locate him myself, 
and I would undertake to locate him at the office, and his office 
would undertake to locate him, and seemed to have some difficulty 
in finding him. I did not have any knowledge as to what his ab¬ 
sence was attributable to—if I had, T would not have gone on quite 
as much of that paper. 

79 Cross-examination: 

I went on considerable paper at Mr. Brennan’s request. I was on 
about $50,000 of it a * his request, and partly at the request of Mr. 
Church,—he was on the Board and vice president of the company. 
I was, together with Mr. Shea, and Mr. Church, executor of Mr. 
Brennan’s estate. Since the death of Mr. Brennan, the Brennan 
Construction Company has been engaged in collecting in funds and 
disposing of property. For instance, we sold the plant over in 
Georgetown, and have been collecting large sums of money under 
the District contract. 1 think Mr. Brennan was deserving of very 
high praise for accomplishing the amount of work that he did in his 
life time. I have understood something of his past. 
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I am the O. II. P. Johnson who made the motion at the Directors’ 
meeting, appearing in the minutes of said meeting of July 12, 1012, 
on page 144. The motion was: 

“On motion of Mr. O. II. P. Johnson, seconded hy Mr. Walker, 
and duly carried, it was agreed that Mr. John L. Newbold he advised, 
at the discretion and direction of the president, to have his repre¬ 
sentative to see the Attorney for the Brennan Construction Company, 
Mr. J. J. Darlington, on any matters which he might care to dis¬ 
cuss.” 

I made that motion, and that was in connection with this very 
controversy. 

(It was agreed that the letter of May 10. 1010, was written hy the 
authority of the Hoard of Directors.) 

t 

Chester A. Snow, produced as a witness on hehalf of the defend¬ 
ant, testified as follows: 

I am Chester A. Snow, engaged as a patent solicitor, and have l>een 
in the District of Columbia for forty years. 1 was one of the Direct¬ 
ors of the Brennan Construction Company, and knew Mr. P. J. Bren¬ 
nan, now deceased. T think I was such a Director in July, 1907. 
T can not state accurately how long 1 was a Director—T think pos¬ 
sibly for two vears, more or less—not more than two years. During 
that period I usually attended the meetings of the Board of Directors. 

I did not attend all of them. 1 think Mr. Brennan was pres- 
80 ent at all of the meetings 1 attended. 1 saw Mr. Brennan on 
other occasions and at other times aside from the meetings 
of the Board of Directors. I saw him in my office on one or two 
occasions. I saw him when we went to see a quarry near the Chain 
Bridge, which 1 believe was afterwards purchased by the company, 
and 1 saw him on other occasions, particularly when some of the 
Board of Directors met to consider the purchase of Cuban asphalt 
properties. Mr. Brennan consulted with or discussed with the Board 
in reference to the making of a hid upon a paving or construction 
contract. 1 think the Board took up the matter of raising money 
for the company at meetings at which 1 was present, hut T have no 
distinct recollection with reference to that. I do not think T was 
ever an endorser on the company’s notes in the Wrowing of any 
money. T cannot say that minutes were kept of the meetings of the 
hoard of directors, as a rule, other than the annual meetings. I have 
no recollection of ever seeing them. Prior to Mr. Brennan's death, 
1 had no knowledge, notice or information concerning Mr. Newbold 
l>eing connected with the company in any way, or concerning the 
contract sued on here, or concerning any proposed subject-matter 
of that contract. 

I never saw Mr. Brennan when T was aware that he was under the 
influence of liquor. Nobody, prior to his death ever informed me 
that he was drinking to excess. I was not a stockholder or director 
in the company for two or three years, I think, prior to his death. 
I had no knowledge or notice of any room in the Commercial 
National Bank Building that was being occupied by Mr, Newbold 
for the company. 
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N. H. Shea, produced as a witness on behalf of the defendant, 
testified as follows: 

I am N. II. Shea, engaged in the wholesale grocery business, and 
have been in business in the District of Columbia for close to fifty 
years. I was one of the directors and was one of those directors in 
July, 1907. I think I was with it nearly the whole of its period, so 
that I cannot fix dates very well. I am a director now and have 
been one of the directors continuously since Mr. Brennan’s death. 
I was continuously a director for three years prior to Mr. Brennan’s 
death. Prior to Mr. Brennan’s death, I did not have any knowledge, 
information or notice that Mr. Newbold was connected with 
81 the company in any way, nor did I have any knowledge or 
information with regard to the existence of the contract here 
sued upon bv Mr. Newbold, nor any knowledge or information con¬ 
cerning any proposed subject matter of any such contract, or of its 
making. Of course, I heard after a time that he was claiming to 
have some connection. I suppose that was after Mr. Brennan’s 
death, possibly before, I am not so sure about that. I went into an 
office, I think in Mr. Cohen’s private office, and the Board of 
Directors wanted to discuss something of a claim that Mr. Newbold 
supposed he had. That was the first I had heard of it. 

I am quite sure that I was present at the base ball game that Mr. 
Newlxdd and Mr. Brennan attended, which has been testified to here. 
I believe Mr. Perry Johnson was also present, but I think that Mr. 
Church was not there. Nothing was said on that occasion, either at 
the commencement or at any time, with reference to any contracts. 
Possibly there were a good many expressions made in regard to the 
game, but nothing about the asphalt business that I heard. While 
I was there, nobody said that Mr. Newbold was connected with the 
Brennan Construction Company, nor was any reference made to the 
Brennan Construction Company in any way. 

Harold Davis, recalled as a witness on behalf of the defendant, 
testified as follows: 

I was the constructing engineer of the Brennan Construction 
Company at one period, but 1 think during 1905, 1906 and 1907 I 
was general manager and vice president, first general manager and 
then vice president and general manager. After I went to Mr. 
Newbold’s office with Mr. Brennan, in which a discussion took place 
with reference to the employment of Mr. Newbold, I had nothing 
further to do with the matter of the employment of Mr. Newbold 
by the Brennan Construction Company, except to transmit certain 
papers that were made. I did not prepare any contract relating to 
the matter. I afterwards had occasion to go to see Mr. Newbold at 
the request of Mr. Brennan with reference to the termination of that 
contract. The object of ray visit was to comply with Mr. Brennan’s 
request, to see Mr. Newbold to see if he would accept a thousand dol¬ 
lars as compensation for terminating that contract. To the best of 
my recollection, that interview took place in the latter part of the 
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year when the contract was signed, which I believe was 1907. 

82 1 made that visit at Mr. Brennan’s request. 

I saw Mr. New bold, and to the best of my recollection he 
stated that if Mr. Brennan wanted to terminate that contract, Mr. 
Brennan should see him himself. I do not know whether or not 
Mr. Brennan ever saw Mr. Newbold about it. 

I was present at the public hearing on one of the Brennan Con¬ 
struction Company’s contracts, before the Commissioners of the Dis¬ 
trict of Columbia in 1908, and was in constant attendance with the 
exception of one evening session. Mr. Brennan was there. His 
physical condition was that he was under the influence of liquor dur¬ 
ing those hearings. 

During the period of 1907, .Tune and July, 1907, his habits were 
verv erratic. He was constantly drinking, bv which I mean that 
he was a man that started to drink in the morning. I have been 
away with him on certain occasions on business, when instead of 
eating breakfast, he would drink whiskey. 

I attended all of the meetings of the Directors, stockholders and 
executive committee from 1900 on. So it was difficult for me 

83 to place the time when 1 became actually a formal director. I 
had constant difficulty with Mr. Brennan in 1900, 1907 and 

1908 in getting him to attend to the necessary and important mat¬ 
ters connected with the business of the company on account of his 
physical condition. That difficulty was so pronounced at times that 
three times during the period of 1905 until he died I had practically 
made up my mind to sever my connection with the company, it being 
almost impossible to do business under the circumstances under 
which 1 had to operate. The reason of the difficulty was because 
he was very often not in a condition to attend to business, and when 
he did take up matters, his decision was so erratic I did not dare act 
on it and had to use my own judgment. 

1 could not say where a conversation I had with Mr. Newl)old just 
after the ball game that has been referred to took place, although I 
am of the opinion that it was in the Commercial National Bank 
lobby. Mr. Newbold stated that he had been invited to go to the 
ball game, as he thought, to meet the directors of the Brennan Con¬ 
struction Company to be introduced as an associate, and that he was 
very much astonished that nothing had been said regarding his con¬ 
nection with the company. 

\V. A. H. Church, produced as a witness on behalf of the defend¬ 
ant, testified: 

I am president of the Brennan Construction Company and have 
l>een since the death of Mr. Brennan. Prior to Mr. Brennan’s death 
I was vice-president, and was vice-president since 1901. I was a 
director since 1901, and have been continuously up to the present 
time. I was vice-president. I believe Mr. Davis was second vice- 
president. Prior to Mr. Brennan’s death T did not have any knowl¬ 
edge, information or notice that Mr. Newbold was connected with 
the company in any way, nor concerning the contract sued on, or 
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the subjeyt matter of any proposed contract with Mr. Newbold. I 
was present at the meeting of the Hoard of Directors after Mr. Bren¬ 
nan’s death; at which Mr. Newbold was present. It has already been 
testified to here. Of course, Mr. Newbold presented his claim, and 
as I remember, he had a great many papers showing what a valuable 
man he had been or could be to the Brennan Construction Company, 
but at the conclusion of the discussion, I do not remember 

84 just who took part in the discussion at the time, however, he 
said that he would leave it to any group of fair minded men, 

or committee, or “I will leave it to you gentlemen yourself.” I think 
that is about all that occurred at the meeting, and we then left, I 
l)elieve. I mean that he would leave the adjustment of this matter. 
The Board said while Mr. Newbold was present that they would take 
the matter up for consultation, for consideration. 

1 was in regular attendance upon the meetings of the board of 
directors of the company during the period from 1908 on to the 
present time. I never missed a meeting unless I was sick. Those 
meetings were held at the company’s office. We had lots of meetings 
outside of the annual meetings. Mr. Brennan and myself were very 
close friends. I was with him, as I sav—he took me in in 1901, and 
I was with him continually. I saw more of Mr. Brennan than any 
man in Washington, 1 guess. He was a man that I very greatly ad¬ 
mired, a man who was absolutely self-made, from a water boy with 
Cranford & Company up to Superintendent, lie knew more about 
the asphalt business than any man in the business or ever wa a in 
the business in Washington, absolutely alert, quick, one of the 
smartest men I knew in the asphalt business. Outside of that, is 
another question. 

The informal meetings of the Board of Directors other than the an¬ 
nual meetings in the first part of 1901 up to about—l cannot deter¬ 
mine the years—we would have frequent meetings. That is, this 
was left in the hands principally of the executive committee, and 
myself principally with Mr. Brennan. We would hold meteings to 
raise money. I would call him up and we would meet. We were 
both directors of the Commercial National Bank and we would meet 
there after the bank meeting. We would talk over things, and any¬ 
thing special, or particular, to be attended to, we would absolutely 
call the board and have a meeting of the l>oard. 1 recall one special 
matter that was taken up at those meetings. We had a cargo of 
asphalt—I think it came to $20,000, and immediately thereafter, 
there was another cargo coming in of $20,000, something of that 
kind. The money would have to be raised. At any rate Mr. Bren¬ 
nan could not raise it, as far as he was individually concerned. That 
was my information. I went with Mr. Brennan to purchase a piece 
of quarry land over in Virginia. T think the Board eonsid- 

85 ered it, I know we bought it. Mr. Brennan was in the habit 
of consulting the members of the Board frequently, as in¬ 
dividuals and together. 

I never saw Mr. Brennan when he appeared to Ik? under the in¬ 
fluence of liquor to any extent, and that I will answer further in 
this way. There were times from 1905 on, that in talking with Mr. 
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Brennan I could not get him to concentrate himself and answer 
questions as I thought a business man should, and I would ask him 
“What is the matter with you Brennan’*? “Oh. nothing at all.*' 
I thought may be he had not slept well, or something of that sort. 
I never knew from my own knowledge that Mr. Brennan drank ex¬ 
cessively until, of course, after his death. 

I was not present at the base hall game that has been referred to. 
T was not invited. 1 knew about it shortly afterwards—T did not 
know aliout it at the time. 1 first heard about it after Mr. Brennan’s 
death. I got my information from Mr. John Newbold. Mr. New- 
bold was also on the Board of Directors of the Commercial National 
Bank. We would meet there and we would discuss matters in the 
Board meetings, and sometimes we would go downstairs in the lobby, 
and on the occasion he seemed a little perturbed or angry and he 
said “Mr. Church what kind of a man is this man Brennan '? This 
was after Mr. Brennan’s death. I said “John. 1 do not know what 
vou mean.*’ lie said “lie invited Mr. Shea, Mr. Johnson and mv- 
self to go out to a base hall game, where he said he was to introduce 
me as a representative of your company.*’ And he said “Not only 
that, but he told me (T do not remember whether 1 saw these cards 
or not), that I was to have cards printed with ‘John L. Newbold, 

Vice-President’ on them.” I said “John 1 am sorrv vou did not do 

• •- 

that, and notifv me. because 1 would very gladly have gotten out.” 
localise 1 was Vice-President and T did not know anything about it. 
But he said, “After we got out to the base hall match he did not say 
absolutely one word about the Brennan Construction Company to 
Mr. Shea or Mr. Johnson.” lie said, “I do not understand that.” 
That was after Mr. Brennan’s death after he had heard all aliout his 
habits, and then of course, he, as I understood some things. 

I never saw any of the cards, to which Mr. Newbold alluded, prior 
to Mr. Brennan's death. I never was in any otlice in the Commercial 
National Bank kept hv Mr. Newbold for the Brennan Construction 
Company. I never heard of it, prior to Mr. Brennan's death. I 
first heard of Mr. Newbold’s claim at a meeting after Mr. 
80 Brennan’s death. Mr. Brennan 1 think died in August, 1900. 

I supj>ose that was not a special meeting, that must have been 
at the annual meeting. I do not know just exactly. I know it was 
at a meeting. 


I certainly never gave to Mr. Newbold the letter containing the 
amount of profits realized upon the N. II. Shea construction work 
or the other items. T did not authorize anybody else to give it to 
him. The first intimation T had of this contract was at the meeting 
of the Board. T think held in January, but the data was gotten up 
in the report dated September 9, 1907. This was a long list of 
contracts and this among them. (It is agreed that that was the re¬ 
port of September 7, 1909.) This is the first intimation I had of 
the Newbold contract, and I do not know whether that succeeded 


prior information which the Board had. Mr. Brennan died August 
10, 1909. and as soon as we could get together, we asked for that re¬ 
port. Mr. Brennan was usually present at the meetings of the Board 
of Directors. He was infrequently present at the meetings of the 
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Board of Directors of the Commercial National Bank. I endorsed 
the paper of the company upon which it borrowed money, and did 
so with Mr. Shea and Mr. Johnson. 

Cross-examination: 

I was chairman of the Board of Directors of the Commercial 
National Bank, and I think T was during the year 1907. 

I am one of the executors of the estate of Patrick J. Brennan, and 
have been serving in that capacity from the time of his death up to 
the time I made mv final account. 

Mr. Shea, Mr. Johnson and myself endorsed the paper of the com¬ 
pany in our personal capacity, and lent our individual credit in so 
doing. 

(It was agreed that had Mr. Newbold been recalled to the stand, 
lie would have testified that he made no statement to Mr. Lorenz that 
he had been accused by the Board of Directors of taking advantage 
of a drunken man.) 

87 To Messrs. George E. Sullivan and John J. Hamilton, At- 
tornevs for the Defendant: 

Please take notice that the foregoing and annexed statement of 
evidence will be submitted to Mr. Justice Stafford holding the Equity 
Court, Division No. 2, on Friday, February 23, 1917, at ten A. M., 
or as soon thereafter as counsel can he heard. 

MYER COHEN, 

FRANK J. IIOGAN, 

Attorneys for Plaintiff. 

Service of a copy of the above mentioned statement of evidence 
and notice of presentment of the same for approval, acknowledged 
this 13th day of February, A. D., 1917. 

GEORGE SULLIVAN, 

JOHN J. HAMILTON, 
Attorneys for Defendant. 


88 Plaintiff's Exhibit No. 1. 

May Thirty-first, Nineteen Hundred, Seven. 

Mr. Harold Davis, Vice-President, The Brennan Construction Co., 
City. 

Dear Sir: Enclosed please find form of contract which would be 
more agreeable to me, and which I believe will be to the best in¬ 
terests of all concerned. 

Respectfully yours, 


JOHN L. NEWBOLD. 
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Plaintiffs Exhibit No. 2. 

The Brennan Construction Company (Incorporated). 
Engineering Contractors and Builders. 

Ixmg Distance Telephone. 

Office and Works: Foot of 31st Street. 

P. J. Brennan, President. 

W. A. II. Church, V. Pres’t and Treas. 

Harold Davis. C. E., 2nd V. Brest and (ien’l Manager. 

E. K. Boyle, C. E., Chief Engineer. 

E. B. Johnson. Superintendent. 

(). II. Perry Johnson, Secretary. 

Washington, 1 ). C., June 3, 1907. 
Mr. John L. Xewhold, Washington, D. C. 

Dear Sir: We return herewith the contract which you sent us 
on May 31st, corrected to agree with our preliminary memorandum 
and the verbal understanding had between yourself, Mr. Brennan 
and the writer. 

Yours trulv, 

TIIE BRENNAN CONSTRUCTION CO., 

Bv HAROLD DAVIS, 

2d V. I*res't and (Jen I Manager. 

II. D./M. II. 

90 Plaintiffs Exhibit No. 3. 

This agreement made this first day of June, 190<, by and lx?tween 
the Brennan Construction Company, a corporation duly incorporated 
under the laws of the State of West Virginia, party of the first part, 
and John L. Xewhold, a resident of Washington, I). C., party of the 
second part: 

Witnesseth: That in consideration of the mutual promises and 
agreements l>y them hereinafter made and performed, the respective 
parties hereto hereby agree as follows: 

1. The party of the second part on his behalf hereby promises 
and agrees to devote himself when possible^to the procuring of op¬ 
portunities to bid for upon and to the procuring of contracts for 
the construction of office buildings, houses, residences and such 
other undertakings as may Ik? made the subject of a special agree¬ 
ment/by the Board hereinafter mentioned, solely and exclusively 
i for tne party of the first part, it being expressly understood, how- 
\ ever, that any and all such work or proposed work, done or to lx? 
done by the party of the first part for the Roman Catholic Church, 
any of its branches, or its allied projects, or for the District of 
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Columbia, of for the United States Government (unless made the 
subject of a special agreement) is expressly excepted from the terms 
and provisions of this agreement. 

2. The party of the first part on its behalf hereby promises and 
agrees to pay to the party of the second part, as compensation for 
his services as aforesaid.ftwenty-five^er cent^25%) of all net profits 
which the said party ot the first fmrt' s^all make, earn or realize, 
by, through, or from the execution of any such contract, building, 
construction, or undertaking contemplated by this agreement; pay¬ 
ments on account of such commissions to be made as and when such 
net profits are realized by the party of the first part.} In computing 
such net profits no charges for general superintendence, or other 
executive expenses which are not solely chargeable against or in¬ 
curred on account of the particular job or undertaking, shall be 
included. In case a loss results from the execution of any such 
contract or undertaking, such loss is to be borne entirely by the 
party of the first part. 

And the party of the first part further agrees that in case 
91 any question shall arise as to the advisability of accepting 
any such proposed contract or undertaking contemplated by 
this agreement, or of bidding for or upon the same, all such ques-. 
tions shall be determinedly a Hoard composed of two (2) officers 
of the Brennan Construction Company, together with the party of 
the second parfi^ 

3. And it is nereby mutually agreed by and between the respec¬ 
tive parties hereto that any and all contracts pertaining to such 
undertakings as are contemplated by this agreement, are to be 
written in the name of and are to be executed and signed by the 
party of the first part. 

And it is hereby further mutually agreed that this agreement is 
to remain in force for a period of ten (10) years from the date 
hereof. 

In witness whereof the party of the first part has caused its name 

to be signed hereto by its-and its corporate seal to be hereunto 

affixed, attested by its Secretary, and the party of the second part 
has hereunto signed his name, on the day and year first hereinbefore 
written. 

BRENNAN CONSTRUCTION COMPANY, 

By-. [seal.] 

-. [seal.] 

Witness: 
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June 5th, 1907. 

Mr. Harold Davis, The Brennan Construction Co., City. 

My Dear Davis: Yours of June 3rd, with enclosed contracts, duly 
received. I am home confined to bed with Grip, and will fix them 
up with you the first day I am out. Have you heard from the 
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j Security Storage Company yet? If not, please telephone my stenog- 
/ rapher in the morning, and when he comes up during the day, I 
will write to Mr. Head at once. 

Trusting to be out in a day or two, I beg to remain 
Yours verv truly, 

JOHN L. NEWBOLD. 

cd. 


93 Plaintiff’s Exhibit No. 5. 
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The Brennan Construction Company (Incorporated). 
Engineering Contractors and Builders. 


Long Distance Telephone. 

Office and Works: Foot of 31st Street. 

P. J. Brennan, President. 

W. A. H. Church, V. Pres’t & Treas. 

O. II. P. Johnson. Secretary. 

Harold Davis, C. E., General Manager. 

E. R. Boyle, C. E., Chief Engineer. 

E. B. Johnson, Superintendent. 


Washington, I). C., July 17, 1907. 

Mr. John L. Newbold, c/o Merchants Transfer & Storage Co., 920 

E Street, N. W., City. 

Dear Sir: By direction of our Mr. Davis, I take pleasure in hand- 
\ ing you herewith, a copy of contract entered into between yourself 
. and the Brennan Construction Company of even date, properly 
; signed, sealed and witnessed on behalf of the Brennan Construction 
Company; your signature having been previously appended. 

Kindly acknowledge receipt. 

Yours trulv, 

v v THE BRENNAN CONSTRUCTION CO., 

Bv E. G. LORENZ, 

Chief Clerk. 

E. G. L./M. R. 


94 Plaintiff’s Exhibit No. 6. 

This agreement made this 17th day of July, 1907, by and between 
the Brennan Construction Company, a corporation duly incorporated 
under the laws of the State of West Virginia, party of the first part, 
and John L. Newbold, a resident of Washington, I). C.. party of the 
second part. 

Witnesseth: That in consideration of the mutual promises and 
agreements by them hereinafter made and performed, the respective 
parties hereto hereby agree as follows: 
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1. The party of the second part on his behalf hereby promises 
and agrees to devote himself when possible, 1 *to procuring contracts 
for the construction of residences and business buildings, including 
apartment houses, office buildings, stores, hotels, warehouses, and 
opportunities for bidding upon same, solely and exclusively for the 
party of the first part; also to the procuring of contracts and op¬ 
portunities for bidding upon same, on any other structures which 
may be agreed upon by the Hoard hereinafter mentioned? and before 
the work in question is sought, it being expressly understood, how¬ 
ever, that any and all such work or proposed work, done or to be done 
by the party of the first part for the Roman Catholic Church, any 
of its branches, or its allied projects, or for the District of Columbia, 
or for the United States Government (unless made the subject of a 
special agreement) is expressly excepted from the terms and provi¬ 
sions of this agreement. 

2. The party of the first part on its behalf hereby promises and 
agrees to pay the party of the, second part, as compensation for his 
services as aforesaid,^twenty-five per.gent (25%) of all net profits 
which the said party of the first part A shall make, earn or realize, by, 
through, or from the execution of any contract, building, construc¬ 
tion, or undertaking of the class referred to in paragraph One (1) 
hereof, and whether the same shall have been actually procured by 
the party of the second part or otherwise. Payments to the party of 
the second part on account of such commissions shall be made as and 
when such net profits are realized by the party of the first part.n In 
computing such net profits no charges for general superintendence, 

or other executive expense which are not solely chargeable 
95 against or incurred on account of the particular job or under¬ 
taking, shall be included. In case a loss results from the 
execution of any such contract or undertaking, such loss is to be borne 
entirely by the party of the first part. 

And the party of the first part further agrees that in case any 
question shall arise as to the advisability of accepting any such pro¬ 
posed contract or undertaking contemplated by this agreement, or 
of bidding for or upon the same, all such questions shall be deter¬ 
mined by a Hoard'’composed of two (2) officers of the Brennan Con¬ 
struction Company, together with the party of the second part. 1 ' 

3. And it is hereby mutually agreed by and between the respective 
parties hereto that any and all contracts pertaining to such under¬ 
takings as are contemplated by this agreement, are to be written in 
the name of and are to be executed and signed by the party of the 
first part. 

And it is hereby further mutually agreed that this agreement is 
to remain in force for a period of ten (10) years from the date 
hereof. 

In witness whereof the party of the first part has caused its name 
to be signed hereto by its President and its corporate seal to be here¬ 
unto affixed, attested by its Act’g Treas. and the party of the second 
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part has hereunto signed his name, on the day and year first herein¬ 
before written. 

BRENNAN CONSTRUCTION COMPANY, 
By P. J. BRENNAN. Tseal.] 

JNO. L. NEWBOLD. [seal.] 

Witness: 

E. G. LORENZ, 

As to B. C. Co. 

Attest: 

P. J. BRENNAN, 

Secretarjf, Act’g Treas. 

[corporate seal.] 
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July 18th, 1907. 

Mr. Harold Davis, Vice-President, The Brennan Construction Co., 

Citv. 

* 


Dear Sir: I beg to acknowledge receipt of your favor of July 17th, 
enclosing copy of contract between your company and myself, all 
properly executed. 

I take this occasion of expressing my pleasure in having become 
associated with vou, and can assure vou alwavs of rav heartv co¬ 
operation. 

Yours verv truly, 

v * 7 


JNO. L. NEWBOLD. 


97 Plaintiff’s Exhibit No. 8. 

Mr. Harold Davis, Yice-President, The Brennan Const. Co., Citv. 

Dear Sir: At your, or Mr. Brennan's earliest convenience, 1 
would like to have a short conference to discuss the following items. 
First. The question as to my future title. 

Second. The advisability of the company opening a down-town 
office or room as a convenient meeting place. 

Third. Stvle of stationerv to be used bv me. 

Yours verv trulv. 


JNO. L. NEWBOLD. 
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98 Plaintiff’s Exhibit No. 9. 

The Brennan Construction Company, (Incorporated), 

Engineering Contractors, 

017 Union Trust Company. 

\V. A. H. Church, President. 

N. II. Shea, Vice-President. 

O. II. Perry Johnson, Treasurer. 

Harold Davis, C. E., 2d Yice-Pres. and Gen'l Manager. 

E. B. Johnson, Superintendent. 

E. (i. Lorenz, Secretary. 

Washington, 1 ). C., May 10th, 1910. 

Mr. John L. Newbold, #920 E Street, N. \V., City. 

Dear Sir: Following your interview with the Directors of The 
Brennan Construction Company relative to the contract entered into 
between you and Mr. Brennan, we feel that in view of the fact that 
this matter had never been mentioned to anv member of the Board, 
by either you or Mr. Brennan that we must accept your offer to 
annul the contract and without compensation. 

We feel that you like ourselves were somewhat in the dark re¬ 
garding this situation and we wish to express our appreciation of 
vour courtesy in the matter. 

Respectfully, 

THE BRENNAN CONSTRUCTION CO., 

Jty W. A. H. CHURCH, I, 

Pres. & Act'g Treas. 

E. G. L. 


99 Plaintiff's Exhibit No. 10. 

June 7, 1910. 

Mr. W. A. II. Church, Pres. Brennan Construction Co., 017 Union 
Trust Bldg., Washington, D. C. 

Dear Sir: I have your favor of May 10th, stating that your board 
of directors feel that they must accept my offer to annul my contract 
with you without compensation. In this connection I beg to state 
your Directors are working under a misapprehension as I did no 1 
offer to annul my contract without compensation, and in view of the 
fact that you and your board have entirely misconstrued me, I must 
request a further conference with you, when I trust it will be pos¬ 
sible to come to some amicable understanding. I would therefore 
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request that you arrange an interview for me at the earliest possible 
moment 

Very truly vours, 

J. L. N. 


J. L. N.: E. 8. 


100 Plaintiff’s Exhibit No. 11. 

The Brennan Construction Company, Incorporated, 
Engineering Contractors, 

617 Union Trust Building. 

W. A. 11. Church, President. 

N. II. Shea, Vice-President. 

O. II. Perry Johnson, Treasurer. 

Harold Davis, C. E., *2d Vice-Brest, and Gen’l Manager. 
E. B. Johnson, Superintendent. 

E. G. Lorenz, Secretary. 


Washington, I). C., May *29, 1918. 

| Mr. Jno. L. Newbold, #920 E Street, X. W., City. 

Dear Sir: Following up our talk several days ago, Mr. Church 
directs that you be furnished with a copy of resolution passed by our 
Board of Directors on .Julv 12, 191*2. 

Abstract from minutes: 

Jf ‘‘On motion of Mr. 0. II. B. Johnson, seconded by Mr. Walker 
flu nd duly carried, it was agreed that Mr. Jno. L. Newbold l>e advised 
I at the discretion and direction of the President to have his repre¬ 
sentative see the attorney for The Brennan Construction Company, 
I Mr. J. J. Darlington, on any matters which he might care to dis- 
VI cuss.” 

^ Yours truly, 

THE BRENNAN CONSTRUCTION CO., 

By E. G. LORENZ, Secretary. 

101 Plaintiff’s Exhibit No. 12. 

Copv for Mr. Davis. 

L. 


March 12, 1912. 

Mr. W. A. II. Church, 8th & Md. Ave., S. W., City. 

Dear Sir: Carrying out your instructions to the writer during a 
conversation between yourself, Mr. Newbold and the writer at this 
office sometime ago, the annexed statement of profits earned on cer- 
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tain construction work done bv The Brennan Construe 
since July 17, 1907, has been prepared. 

Mr. Harold Davis has been consulted on this subject and his ideas 
are incorporated in the statement. 

W. M. Drury, Stable construction. $427.70 

Garfield Hospital Building construction. 274.80 

N. H. Shea, Building construction, #216 18th St. S. W., 

approximately. 5,000.00 

Washington Loan <fc Trust Co., Vault construction. 872.58 

Walker-Johnson Office Building construction. 10,000.00 


Total . 16,075.08 


Yours truly, 

B. C. CO. 

E. G. L. 

Copy of this letter has been forwarded to Mr. O. H. P. Johnson, 
Mr. Harold Davis. 








Contract Dated Julv 17. 1007. 
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054 Little Sisters of Poor— Cath. 

051 J. B. Miller— Factory— 1005-0. 

838 Merchants T. S. Co. Before Julv, 1007. 

1000. 

050 ltock Creek A. <fc \V. Works— Add n to Factory 
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103 Plaintiff's Exhibit No. 10. 

Thompson-Starrctt Company, 

Building Construction, 

Atlantic Building, 51 Wall Street. 

New York, April 30, 1904. 

Mr. John L. Newbold, E. St. l>et. 9th & 10th Sts., Washington, D. C. 

Dear Sir: Agreeable to the conversation had with our Mr. 
Horowitz in Washington yesterday, we herewith l>eg to confirm the 
following arrangement: 

On any contracts for building operations that this Company pro¬ 
cures through you or with your assistance, we will pay you a com¬ 
mission equal to one percent (1/# ) of the amount of the contract. 
Should it become necessary at any time for our Company to take 
in payment on account of a contract security other than cash, your 
commission is to consist of a part of such security. We will also 
reimburse you for any monies judiciously expended by you in the 
proper pursuit of business for our Company, the understanding 
being that you will direct your efforts to procuring business for our 
Company to the exclusion of all other construction companies. 
Yours verv trulv, 

THOMPSON-STARRETT COMPANY, 
THEODORE STARRETT, 

President. 


104 Plaintiff’s Exhibit No. 17. 

Thompson-Starrett Company, 

Building Construction, 

Atlantic Building, 51 Wall Street. 

New York, May 3, 1904. 

Mr. John L. Newbold, E. St. bet. 9th & 10th Sts., Washington, D. C. 

Dear Sir: Pursuant to our letter of April 30th in connection 
with having you represent this Company in Washington and Balti¬ 
more, we wish to amplify our letter to the extent of stating that 
you would he the only person in such cities of whom we would ask 
the promotion or following up of any jol>s to which our attention 
might l>e called whether by you or otherwise. 

In our letter of the 30th ult. we stated that we would pay you 
a commission on any contracts procured through you or with your 
assistance. Bv that we mean that if vour assistance should onlv 

V M 
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consist in notifying us of a contemplated job, even though we 
secured same through competition, you would still be entitled to 
the same commission. 

The above arrangement to be in force for a period of three (3) 
years from date. 

Yours very truly, 

TIIOMPSON-STARRETT COMPANY, 
THEODORE STARRETT, 

President. 

105 Plaintiff's Exhibit No. 18. 

Copy. 

May, 4, 1904. 

Mr. Theodore Starrctt, President, The Thompson-Starrett Company, 

New York City, New York. 

Dear Sir: I wish to acknowledge receipt of your favors of April 
30th and May 3d, and beg to tender you herewith my acceptance 
of the conditions as outlined therein. 

You can rest assured that I will put forward my best efforts in 
the endeavor to at all times further the interest of the Thompson- 
Starrett Company to the exclusion of all other construction com¬ 
panies. I appreciate the confidence and trust that has been placed 
in me, and hope, in due course of time, that 1 can demonstrate that 
vour confidence has not been misplaced and the arrangement will 
prove mutually satisfactory. 

In conclusion, I wish to add that 1 have formally notified Mr. 
IT. S. Black, of the Fuller Company, that I had closed a definite 
contract with your company. 

Trusting to have the pleasure of seeing you in Washington before 
long, 1 remain, 

Very truly yours, 

JOHN L. NEWBOLD. 


106 Plaintiff's Exhibit No. 19. 

Please address all communications to the company. 

Thompson-Starrett Company, 

Building Construction, 

Atlantic Building, 51 Wall Street. 

New York, May 9, 1907. 

Mr. John L. Newbold, No. 920 E Street, X. W., Washington, D. C. 

Dear Newbold: Your letter of May 8th received. I am going 
to be in Washington during the coming week, for the purpose of 
trying to settle the Kenesaw Apartment House Company and the 
National Metropolitan Citizens Bank jobs. If I succeed in doing 

10—3112a 
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JOHK L. XEWBOLD V8. 


this we will he able to determine the exact amount of commission 
you are entitled to on these two jobs. 

Enclosed find statement on the contract price on the Renedick 
Apartment House and National Museum jobs, on which you are 
entitled to 1 c /r commission less what vou have received. 

By referring to your contract we come to the conclusion that 
you are not entitled to claim any commission on the Masonic Temple 
contract, and I don’t quite see why you ask for it. 

During my visit in Washington I will also discuss with you the 
matter of making an arrangement for you to represent us in the 
future. 

Yerv truly yours, 

THOMPSON-STABRETT COMPANY. 

L. .1. 110 VO WIT, 

Vice-President. 

L. J. II.-M. 
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Plaintiff’s Exhibit No. *20. 


Thompson-Starrett Company, 


Building Construction, 
Atlantic Building, ~>1 Wall Street. 


Mr. John L. Newhold. 020 E. St.. 


Nkw York, June 7, 1906. 
N. W., Washington, I). C. 


Dear Xewbold: The total amount of money receiyed and due 
us from Messrs. Totten A: Ward for labor and material furnished 
in connection with the contract for the Benedick Apartment House 
is $100,933.00. 

We enclose herewith check for $1,069.33, being \ r A of the al>oye 
amount. There is still something over $400.00 due us, but as we 
don't expect any difficulty in collecting this, we have calculated 
your check as though we had received it. 

I am glad to hear that you are pleased with Morton, and hope 
with you that you will succeed in getting some jobs. At present 
things must look pretty blue down there as the old work is being 
wound up and nothing new definitely in sight. 

I will be glad to see you this month for the purpose of arranging 
the new form of contract, and hope you won’t fail to come within 
the time mentioned, as I expect to go West soon after the first of 
July. 

Yours very truly, 

L. J. HO VO WIT. 


L. J. H./K. 


108 Opinion of the Court. 

The Court (Mr. Justice Stafford): There are some matters of 
fact involved here that I will speak of first. My finding upon the 
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questions of fact, of course, would not be binding upon the Court 
of Appeals if the case should go there. Hut I am satisfied from 
the evidence that the contract was entered into between Mr. Newbold 
and Mr. Rrennan intelligently on both sides. I think there is no 
doUbt that Mr. Brennan understood perfectly what the nature of 
the contract was, although it appears from the evidence that after¬ 
wards he was sorry he had entered into it. 

I think there is no evidence in the case from which any inference 
ought to be drawn against Mr. Newbold concerning the entering 
into of this contract. It is easy, of course, from reading the con¬ 
tract itself to see that the commissions were very large, but when 
you take the explanation given of it, and of the plaintiffs previous 
employment, the fact that a long period of time was contemplated, 
and that during the first part of that period a good deal of work 
would be necessarv to l>e done without anv immediate returns, and 
the fact that it contemplated a new field of operations for the cor¬ 
poration, it does not appear to be an inequitable contract in any 
sense. 

The difficulty I find with the contract is in the great scope of it, 
and the peculiar features of it. I think we must find that the 
directors knew nothing about it, never, in fact, assented to it, and 
I think there is no evidence that they ever authorized the making 
of this or of any such contract. The contract was made by Mr. 
Brennan as president, and the question is whether as president he 
had authority to enter into such a contract. I think we must all 
agree that it was a very unusual contract. 

In the first place, it is a contract extending over a period of ten 
years, a contract into which Mr. Newbold would have been un¬ 
willing to enter if it had not been for that long period of time. 

It contemplated a large development of the business of this com¬ 
pany. Mr. Newbold was already earning something like $10,000 
a year under a somewhat similar employment, and ne gives us to 
understand that he would not have cared to enter into it 
109 unless he had contemplated that this contract would be like¬ 
wise profitable, and therefore he insisted on a long term 
contract, a contract which, we may fairlv say, he expected would 
net him something like $10,000 a year, that meaning profits to the 
company, net profits, in the first instan/-, before deducting his com¬ 
mission, of $40,000 a year, and he expected that a large business 
could be and would be developed, partlv through his efforts. As 
I said before, taking his explanation of it, the percentage does not 
seem to be inequitable necessarily. But it is an extremely unusual 
contract, when you consider the length of time it is to run, and 
the fact that twenty-five per cent of the net profits are to go to the 
gentleman who was to undertake to develop this business by pro¬ 
curing contracts. 

It is not a contract such as an officer of a corporation would 
ordinarily consider himself as authorized to enter into without con¬ 
sulting liis board of directors. In the first place, the very develop¬ 
ing of the great new field of enterprise would be something that 
he would be very likely to consult them about. Then, that the 
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corporation should be bound for ten years is another feature which 
would lead him to consult his board of directors ordinarily. And 
then, when we find that the question whether contracts shall be 
accepted or not is not to be determined bv the corporation itself, but 
is to be determined by a committee of three, one of which shall be 
the plaintiff, so that if he could get one of the other members of 
the committee to agree with him the contract would be accepted. I 
think it is pretty difficult to say that this is such a contract as the 
president could lie conceived of as making in the ordinary course 
of the performance of his duties as president. That is the feature 
of the case that is most troublesome to me. 

We had a case, 1 think last year, in the Circuit Court, some 
plaintiff against an insurance company, where there was a contract 
T think for three or five years where T took the case from the jurv 
and directed a verdict for the defendant. The authorities were all 
gone over there and the case was somewhat different in its cir¬ 
cumstances with respect to by-laws. etc. That case has gone to the 
Court of Appeals, and if it had been decided, we could have 

110 had some assistance in deciding this case. But I think it 
has not vet been argued there. 

But 1 am very much inclined to think that this is a contract 
which the president as such had no authority to make. I feel bound 
to dispose of the case upon that ground. 

I wish to say that l sympathize with Mr. Xewbold's view of the 
matter somewhat with respect to the way he was treated. I can 
understand very well how he felt about it, and how he brought this 
suit from other than mercenary motives. And this I sav without 
reflecting at all upon the directors. I think Mr. Newbold acted 
|>erfectly fairly in the matter, and felt that there was a reflection 
upon him in the way the matter was treated by the board of directors. 
But T do not see how T could, consistent with my ideas of the law, 
do otherwise than dismiss this bill. 

I will say that, so far as the action for an accounting lying is 
concerned, T have no doubt at all that an action for an accounting 
would lie upon this contract without the court finding that it was 
a partnership. The corporation here, under this contract, would be 
bound to keep an account of the profits, and would certainly be 
liable to an accounting in such an action, and I have no doubt that 
a court of equity would require an accounting. 

I think, in view of what I have said, that I will enter a decree 
for the defendant. 

(Thereupon, at 4.02 o'clock ]>. m., the Court adjourned.) 

111 [Endorsed:] Equity No. 32,552. John L. Newbold vs. The 
Brennan Construction Company. Duplicate Statement of 

Evidence. Submitted Feb. 23, 1917. j. R. Young, Clerk, by R. P. 
Belew, Ass’t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3112. John L. Newbold, appellant, vs. The Brennan Construction 
Company. Court of Appeals, District of Columbia. Filed Aug. 1, 
1917. Henry W. Hodges, clerk. 











































>• it nftu jsfc.rjssK 

sgsSfcjR X ;• ivr ;2 HiN -**#■ 




(Court of Apprala, 


October Term, 1917. 








>tf * 





v 5feJfc 

a. ■ ^VdjRV 

»V *]*&?£ 

'i^te 


■'iii 


•<4#>' 


r*LsJs 


No. 3112. 


aWRri! 

II3& 


John L. Newbold, Appellant, 


'Wm 


The Brennan Construction Company, Appellee. 


BRIEF FOR APPELLANT. 


Myer Cohen, *. 
Richard D. Daniels, 
Frank J. Hogan, 

Attorneys for Appellant. 









IN THE 


(Hour! of Appeals, 0t strict of Columbia 

October Term, 1917. 


No. 3112. 


John L. New bold, Appellant, 
vs. 

The Brennan Construction Company, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a decree in equity dismissing a 
bill filed March 30, 1914, by appellant, plaintiff below 
and hereinafter so referred to, against appellee, herein¬ 
after called defendant. 

By his bill, plaintiff sought against the defendant dis¬ 
cover)', an accounting, the declaration of an equitable lien, 
and a decree for the amount found due from defendant to 
plaintiff on the arro»i-ting prayed. 

Plaintiff’s case was based on the right to discovery and 
accounting from the defendant under contract between 
plaintiff and defendant, entered into July 17, 1907 (R., pp. 
2-3). The learned trial justice held that the officers of the 



2 


defendant corporation who negotiated and consummated 
this contract with the plaintiff did not have authority to 
make the same. From this holding, and the decree entered 
in conformity therewith, this appeal is prosecuted. 

The Facts. 

The Brennan Construction Company was a corporation 
organized in 1900, under the laws of the State of Virginia, 
and carried on in the District of Columbia a general con¬ 
tracting business, including asphalt work, building work, 
building of sewers, etc. The defendant's contract for build¬ 
ing construction and for paving work were customarily en¬ 
tered into by the Company through, and signed by, P. J 
Brennan as President, and were customarily attested by him 
as Acting Treasurer (R., p. 17). P. J. Brennan was the 
Company’s President from the time of the organization 
meeting Deceml)er IS. 1900, to the time of his death in 
1909, and so almost entirely was he in charge of all of the 
business affairs of the company: that it “actually ceased ac¬ 
tive operations about 1910; it completed its contracts, but 
took on no new work after Mr. Brennan’s death, or if any 
they were small” ( R., p. 16). Harold Davis was Vice-presi¬ 
dent and General Manager of the Company. Hugene G. 
Lorenz was the Company’s chief clerk, receiving his pro¬ 
motion to that office from the President, Brennan. Bren¬ 
nan owned 702 shares of the capital stock out of a total of 
1214 shares (R., 17). 

Brennan, President, and Davis, Vice President and Gen¬ 
eral Manager, negotiated the contract, as hereinafter shown, 
with plaintiff, and the same was executed by the Company, 
per Brennan, in his official capacity and under the Com¬ 
pany’s corporate seal. 

The plaintiff, a man 45 years of age, a resident of 
the District of Columbia since 1880, was in 1907 Presi- 



dent of the Merchants Transfer and Storage Company, a 
W ashington representative of the Thompson-Starrett Com¬ 
pany, one of the largest building construction companies 
in the country; he had for three years represented the 
George A. Fuller Company prior to his employment by the 
Thompson-Starrett Company ; he had a contract under which 
he was paid by the Thompson-Starrett Company a com¬ 
mission on all building construction done bv that Company 
in the city of Washington, and out of which, at the time 
of his entering the employ of the defendant, he was earn¬ 
ing $10 f 00() a year. Plaintiff was acquainted with the 
President of the defendant company, and the latter knew 
of the plaintiff's arrangement with the Thompson-Starrett 
Company, and on behalf of the defendant company en¬ 
tered into negotiations for the employment of plaintiff by 
defendant; at that time, plaintiff was in negotiation with 
the Thompson-Starrett Company for a continuance of their 
contractual relations, under which he was that company’s 
Washington representative (R., p. 24), and this fact was 
communicated to defendant’s President, and defendant’s 
Vice President and General Manager, to whom were ex¬ 
hibited letters regarding this matter. After negotiations 
between plaintiff, on his own behalf, and Brennan and 
Davis, on l>ehalf of defendant, plaintiff relinquished his 
connection with the Thompson-Starrett Company, and en¬ 
tered the employ of the defendant under the contract above 
referred to, and which is set forth verbatim in the Record 
(pages 2, 3). 

The plaintiff complied in all respects with his undertak¬ 
ing under the contract. 

The defendant carried out none of its undertakings under 
the contract. 

After the death of Mr. Brennan, upon learning that the 
company would not continue its active building operations. 
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plaintiff sought an accounting from the defendant, and 
though frequently promised one, he did not succeed in ob¬ 
taining the same until shortly before bringing this suit. He 
had no way of knowing whether the statement then given 
him was a complete accounting, he was refused any other 
accounting, a settlement of his claim was denied him, and 
this suit resulted. 

On the undisputed facts in the court below, it was shown, 
and we believe we are safe in saying, that the defendant 
concedes that if the defendant is bound under the contract 
referred to, the plaintiff is entitled to a decree for $4,018.76 
and interest thereon from March 12, 1912. 

Assignments of Krror. 

The learned trial court erred: 

(1) In dismissing the plaintiff's bill of complaint. 

(2) In refusing to grant the decree as prayed by plain¬ 
tiff in his bill of complaint. 

(3) In holding that the defendant was not bound by the 
contract entered into in its name and on its behalf by its 
President. 

(4) In holding that the defendant corporation was not 
bound by contract with plaintiff, negotiated by defendant 
through its President and its Vice President and General 
Manager, with plaintiff, and executed by defendant by its 
President. 

(5) In not decreeing that plaintiff was entitled to re¬ 
cover from defendant the sum of $4,018.76, with interest 
thereon from March 12, 1912. 

(6) In other respects apparent on the record. 

Argument. 

We think we fairly state the position assumed by the de¬ 
fendant in the court below when we assert that, substan- 


daily, it was conceded (a) that the defendant company was 
authorized to, and did actually engage in, the character of 
building construction referred to in the contract of 1907 
entered into between the plaintiff and the defendant’s presi¬ 
dent; (b) that the plaintiff was not chargeable with any 
breach of the contract; (c) that, if the contract is enforce¬ 
able as against the defendant company, then, according to 
its own accounts, there is due from it to the plaintiff the 
sum of $4,018.76, with interest thereon from March 12, 
1 ( >12, said principal sum representing 25 per cent of the 
net profits realized by the defendant from contracts for 
building construction of the class covered by its contract 
with the plaintiff dated July 17, 1907; (d) that its presi¬ 
dent, who signed the contract with the plaintiff, negotiated 
and made for its account all the contracts entered into by it 
relating to its building business. 

On the other hand, despite the foregoing, alxmt which, 
we re|)eat, we understand there is no dispute, the defen¬ 
dant’s contention is that plaintiff is not entitled to a de¬ 
cree in this case, because (1) the case is not one cognizable 
in equity; (2) the contract is one of partnership, and, 
therefore, ultra vires the corporate powers of the defen¬ 
dant; (3) the contract is not one by which the corporation 
could be bound, not being within the scope of its corporate 
business; (4) the defendant’s president was addicted to the 
excessive use of intoxicating liquors, and therefore the con¬ 
tract is not binding; (5) the defendant can not be held 
on the contract because its president was not authorized 

to enter into such a contract for its account; (6) that 

/ • 

plaintiff is barred from recovering by the statute of limita¬ 
tions. or laches. 

Of the foregoing contentions of the defendant against 
plaintiff’s right to recover in this suit, the learned trial 
court sustained the 5th, and, in effect, overruled all the 
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other points. As the entire case is before this court to be 
decided on all of the facts presented by the record, and to 
be disposed of according to the principles of equitable 
jurisprudence and justice, we will treat the points made by 
the defendant against the plaintiff's right to here prevail 
in the order above enumerated. 

I. 

The Contention that the Case is Xot One Cogniz¬ 
able in Equity. 

Plaintiff's bill is for discovery and accounting, for the 
establishment of an equitable lien, and for a decree in his 
favor for the amount found due on the accounting. It is 
hard to imagine a case more completely falling within 
the equitable jurisdiction. Only the defendant knew the 
facts, and the plaintiff was denied any accounting; and 
when he came into possession of a paper which indicated 
to him that there had been a profit on contracts compie- 
hended by his arrangement with the defendant, he had 
no way of knowing whether there were any other transac¬ 
tions to be accounted for. This point is disposed of by 
Vermillion v. Phil. B. & IV. R. Co., 42 App. D. C., 579, 
585-586; Valdes v. Larrinaga , 233 U. S., 705; Barnes v. 
Alexander, 232 U. S., 117, 120. 

The learned trial court correctly said of the instant case 
in his opinion below that “so far as the action for an ac¬ 
counting lying is concerned. I have no doubt at all that an 
action for an accounting would lie upon this contract * * *. 
The corporation here, under this contract, would be bound 
to keep an account of the profits, and would certainly be 
liable to an accounting in such an action, and I have no 
doubt that a court of equity would require an accounting” 
(R., p. 76). 


m 

/ 

IT. 

The Contention that the Contract is One of Part¬ 
nership, and. Therefore, Ultra Vires the Cor¬ 
porate Powers of the Defendant. 

We are not concerned with the question whether the 
defendant company could enter into a contract of partner¬ 
ship. It may l>e assumed that it could not. That a con¬ 
tract of employment, for a loan, for the leasing of premises 
for business purposes, which provide for compensation to 
the employee, the lender, or the lessor, on the basis of a 
percentage of profits made by the employer, borrower, or 
lessee, is not a partnership contract is no longer a mooted 
question: Meehan v. Valentine, 145 U. S., 619. The per¬ 
centage of profit is simply a basis for the ascertainment of 
condensation. 

III. 

The Contention that the Contract is Not One by 
Which the Corporation Could Be Bound, Not 
Being Within the Scope of Its Corporate Busi¬ 
ness. 

That the defendant company customarily entered into 
contracts for building construction, and that this was an 
important part of their work was conceded lelow (R., p. 
17). Its vice-president and general manager testified that 
the defendant company's “business was that of general con¬ 
tracting, * * * executing contracts of a general nature 

for work as follows: asphalt work, building work, building 
of sewers, building of filtration plants, building of some 
residences, building of office buildings, building of 
stables * * *“ (R., p. 17). 

In view of these conceded and undisputed facts, it is 
difficult to imagine a basis for the contention that the con- 
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tract between the defendant company and the plaintiff 
whereby the latter was employed to promote the “procur¬ 
ing of contracts for the construction of residences and busi¬ 
ness buildings” (R., p. 2), was not incidental to the business 
transacted by the defendant company A company engaged 
in the general building construction business certainly has 
power to employ persons to promote the obtainment of con¬ 
tracts for that class of work. That the latter is incidental 
to the former does not i>ermit of argument. Ferguson 
Contracting Co. v. Coal & Coke Railway Co ., 33 App. 
D. C., 139; Sun Printing & Publishing Assn. v. Moore, 
183 U. S., 642. 

IV. 

The Contention that the Defendant’s President 
Was Addicted to the Excessive Use of Intoxicat¬ 
ing Liquors, and, Therefore, the Contract is 
Not Binding. 

To our surprise it developed on the trial l>elow, though 
not intimated by the answer or supplementary answer of the 
defendant, that the defendant was willing to avoid, and 
even desirous of avoiding liability on the ground that dur¬ 
ing the general peritxl when the contract with the plaintiff 
was executed, the defendant’s president. Mr. P. J. Bren¬ 
nan. was addicted to the use of intoxicating liquors. It 
was not even pretended to adduce any evidence to show 
that he was not in possession of his faculties and actually 
transacting the company’s business when the contract was 
made. Xot one word of evidence was adduced to show 
that he was under the influence of intoxicants at all, much 
less that he was under such influence to the extent of not 
being able to enter into a valid contract, at the time of the 
execution of the contract in question. This contention, we 
respectfully submit, does not merit much consideration, par- 



9 


ticularly in view of the fact that we find the Board of Di¬ 
rectors in their formal minutes solemnly expressing their 
thanks and appreciation to Mr. Brennan for his management 
of the company’s affairs during the period when it is now 
contended he was frequently drunk. The case of Conley 
v. Nailor , 118 L\ S., 127, is directly in point and completely 
disposes of the contention here treated. That was a suit 
to set aside a deed on the ground that the grantor was in¬ 
competent by reason of intoxication at the time of execu¬ 
tion; there was abundant testimony to show that during 
the last six or seven years of the grantor’s life he was 
habitually intemperate (p. 131); that for many years be¬ 
fore his death he had l>een dissolute and intemperate; that 
for the last seven or eight years of his life his health had 
gradually failed; that when drunk he was, like most other 
men, incompetent to transact business, when sol>er he was 
entirely capable of doing the acts assailed in the case; that 
the evidence of his sobriety at the time he executed the deed 
in question was satisfactory, and that there was no evi¬ 
dence to show that was at that time intoxicated or not in 
a condition to understand what he was doing. See also 
Chitty on Contracts. 10th Am. Ed., p. 153. 

Again, the learned trial justice below, who heard all of 
the testimony, was indubitably right when he said: “I am 
satisfied from the evidence that the contract was entered 
into l>etween Mr. Newbold and Mr. Brennan intelligently 
on both sides. I think there is no doubt that Mr. Brennan 
understood perfectly what the nature of the contract 
was, * * *” (R., p. 75). 

Reference to the record will show that that contract, 
while signed by Brennan, the defendant company’s presi¬ 
dent, for and on its behalf, was discussed and indeed nego¬ 
tiated by the defendant’s president and its vice-president 
and general manager, who, prior to the final drafting of 
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the contract as it was executed, had had many discussions 
with the plaintiff, and had thoroughly canvassed the terms, 
and that the further fact is, that several drafts of the con¬ 
tract had been made and subjected to various modifica¬ 
tions and changes l>etore the final and mutually agreed 
to draft was executed. There was no contention that the 
vice-president and general manager, Mr. Davis, was not 
capable, or that he was addicted to the use of intoxicating 
liquors. We submit that the case of the defendant was 
desperate indeed when resort was had to this contention. 

V. 

The Contention that the Defendant Can Xot Be 
Held on the Contract Because Its President 
Was Xot Authorized to Enter into Such a Con¬ 
tract fot Its Account. 

The learned trial court upheld this contention. In this, 
we respectfully submit, there was error. An examination 
of this record shows that practically the entire management 
of the affairs of the defendant company was committed 
to and handled bv Mr. P. I. Brennan, assisted by Mr. 
Harold Davis, the former being the president, and the lat¬ 
ter the vice-president and general manager of the company, 
and that lxuh of these officials participated in the making 
of the contract in question. Counsel for defendant re¬ 
frained. with apparent care, from putting in evidence at 
any stage of the trial below the bv-laws of the defendant 
company. If these by-laws restricted the power of the 
defendant's president in the matter of making contracts 
for its account, it is safe to assume that they would have 
been produced. The fact that they were withheld from 
evidence gives rise to the presumption, under a now ele¬ 
mentary rule, that their production would have been prejit- 
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dicial to defendant’s contention. An examination of the 
record will show that Mr. Brennan customarily had full 

J 

charge of the making of all contracts in the transaction of 
the defendant company’s business. Apparently also there is 
no question but that he arranged for all employments. The 
minutes of the directors, for every meeting which was con¬ 
sidered of sufficient importance to keep minutes, shows that 
the lx)ard met, heard Mr. Brennan’s report of his transaction 
of the company’s business, re-elected him each year to of¬ 
fice, in some instances, voted the appreciation of the direct¬ 
ors of his management, and, in the language of the minutes 
of one meeting unanimously tendered him a vote of thanks 
“for his strenuous efforts on behalf of the comj>any and his 
close application to business” (R., p. 39). In the light of 
modern business methods, and the cognizance thereof 
progressively taken bv courts of justice, it is respectfully 
submitted that the decree below was wrong. The cases of 
Sun Printing & Publishing Association v. Moore , 183 
U. S., 642; Martin v. Webb, 110 U. S., 7; Pollard v. Vin¬ 
ton, 105 U. S., 7; Russell v. Washington Savings Bank , 
23 App. D. C., 398; L a Normandie Hotel Co. v. Security 
Trust Co.. 38 App. D. C., 187; Crook v. National Trust Or. 
of Maryland, 32 App. D. C., 490; Buchu'cild v. Hurst, 111 
Md„ 577; Patterson v. Robinson , 116 N. Y., 193; and a 
host of others, all announce doctrines which the decree of 
the court below in the instant case opposes. See also Clark- 
on Corporations, p. 480. 

The burden of proving lack of authority, where that is 
a defense to a contract made by a corporation acting by 
such a general officer as the president, is upon the defen¬ 
dant who asserts that lack of authority; Patterson v. Robin¬ 
son, 116 N. Y., 193. In this case, instead of producing by¬ 
laws which showed any lack of authority in the president of 
the defendant corporation to make the contract in question, 
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the defendant was satisfied to suppress whatever by-laws 
there were, and to rely on the verbal assertion of members 
of the board of directors that they had no knowledge of 
the making of the contract. Nowhere in the minutes of 
the directors’ meetings—which we may be permitted to 
say parenthetically were not put in evidence by the defen¬ 
dant, but by the plaintiff on the trial below—is there found 
any limitation on the powers of the president in the matter 
of the conduct and management of the company's business. 
A very interesting and controlling line of United States 
Supreme Court and Federal Circuit Court cases touching 
the principle involved in the point briefed in this sub-di¬ 
vision is found cited in the case of Searchlight Horn Co. v. 
Aiticrican Graphophonc Co., decided by the U. S. District 
Court for Connecticut in 240 Fed., 745. In this case it 
was held that when a cor]>oration is owned and controlled 
by a single person, the doctrine of separate legal entity of 
the corporation, as distinguished from its shareholders can 
not be invoked in a court of equity for the purjx>se of evad¬ 
ing liability. The court, in this case, said: 

‘‘The authorities put beyond all question that wnen 
a corporation is owned and controlled by a single i>er- 
son (either a natural or an artificial jierson) the rule 
that the corporation and the shareholder have a separate 
entity and existence can never be made use of for pur¬ 
poses of evading responsibility, or as a means of dis¬ 
torting or hiding the truth, or of covering up transac¬ 
tions. In such cases, the presumption that knowledge 
of facts and circumstances affecting the interests of 
the stockholders of a corporation can not be imputed 
to the corporation itself has no application, unless the 
interests of the stockholders and the corporation are 
adverse: but, on the contrary, the presumption is other¬ 
wise where such interests are not adverse. The courts 
in all such cases look l>eyond the formal corporate 
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differences into the real and substantial rights, rather 
than mere matters of organization. There are numer¬ 
ous adjudged cases l>earing out this proposition.” 

This decision follows and quotes quite extensively Mc- 
Caskill Co. v. United States, 216 U. S., 504, and Simmons 
v. Doran, 142 U. S., 417, and cites a number of other Su¬ 
preme Court and Federal Circuit Court cases. 

W e submit that in view of the record showing respecting 
the plenary powers in the management of the affairs of the 
defendant company vested in its president, who so com¬ 
pletely ran the company, with the assistance of his sul>ordi- 
nates, among whom was the vice-president and general man¬ 
ager, that when he, the president, died, the company wound 
up its affairs, the trial court erred in holding that the con¬ 
tract between the plaintiff and the defendant, entered into 
on behalf of the latter by its president, and negotiated by 
its president and its vice-president and general manager, was 
not binding on the defendant. 

VI. 

The Contention that the Plaintiff is Barked from 
Recovering by the Statute of Limitations, or 
Laches. 

This contention was not very earnestly pressed on the 
trial. The record shows that repeated efforts by the plain¬ 
tiff to obtain an accounting failed; that all of the facts 
were in the possession of the defendant and that the plain¬ 
tiff was refused any information from which he could as¬ 
certain whether he had any right of action under his con¬ 
tract. If there had been no profits from that character of 
building operations carried on by the defendant and compre¬ 
hended within its contract with the plaintiff, then of course 
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there was nothing to sue for. According to the undisputed 
testimony, the plaintiff time and time again sought an ac¬ 
counting from the defendant and as often was promised 
that the accounts would be gone over and a statement made 
up for the purpose of ascertaining whether there were any 
profits on the class of business referred to in the contract of 
July 17, 1907. It appears that finally, on March 12, 1912, 
the then acting secretary of the defendant company, which 
was in process of winding up its affairs, submitted to the 
then acting president a statement of profits earned on cer¬ 
tain construction work done by the Brennan Construction 
Company since July 17, 1907, which statement showed that 
the plaintiff was entitled under his contract to the sum of 
$4,018.76, but this “statement” was purposely and very 
deliberately withheld from the plaintiff, so that he was ut¬ 
terly without any knowledge whether there were any profits, 
and therefore without any knowledge as to whether or not he 
was entitled to anything under his contract from the defen¬ 
dant. The plaintiff testified, and nowhere is it contradicted, 
that “I never could get the Board of Directors together 
again or get any satisfaction at any time. I rejieatedly saw 
Mr. Church, and was repeatedly put off. I asked Mr. 
Church over and over again to know what profits had been 
made under any of their contracts. I saw Mr. Davis, who 
also referred me to Mr. Church. Mr. Church informed me 
that I would 1>e furnished a statement of profits in the event 
that there were any. * * * After repeated efforts to get 

it. he finally told me one day that he would take it up and 
have Lorenz make a statement if there were any profits. 
I received the letter dated May 29. 1913, but I received no 
paper or statement of any sort purporting to show any 
profits on Brennan Construction Building contracts before 
I received that paper.*’ (Referring to the statement show¬ 
ing profits made by the defendant company on the con- 




struction work.) (Rec., pp. 30-31.) The plaintiff re¬ 
ceived this statement for the first time about the fall of 
1913. “This was the only statement I was ever able to 
get, and I was never able to learn either from Mr. Davis, 
Mr. Church, Mr. Lorenz, or anyone else, whether there were 
any other profits on any other building operations" ( R., p. 
31 ). Having learned, after repeated efforts, for the first time 
in the fall of 1913, that the defendant company had received 
profits totaling at least $16,075.03 during the period of the 
life of his contract with it on the class of construction 
work included in that contract, and having theretofore l)een 
repeatedly frustrated in his efforts to obtain an accounting, 
and l>eing then and thereafter without means of obtaining 
a full accounting, or accurate information as to whether 
the statement dated March 12, 1912, and exhibited to him 
for the first time in the fall of 1913, was a complete ac¬ 
counting, he was forced to resort to this suit, which he filed 
March 30, 1914, a matter of several months only after he 
first was informed by the Company, which was bound to 
render him an accounting, if the contract was effective at all, 
that there was anything to sue for. In the light of these 
facts, it is easy to understand why the defense of laches 
was not pressed upon the trial court’s attention. George v. 
Ford , 36 App. D. G., 315. Tn the instant case, it is not 
contended that any change in status or in rights were ef¬ 
fected by the alleged delay in bringing the action, but, as 
conclusively shown by the record, whatever delay there 
was, was due solely to the failure of the defendant, after 
the death of Mr. Brennan, to respond to the repeated re¬ 
quests of the plaintiff for a statement of account, during all 
of which time the defendant, by its then acting president, 
repeatedly promised the plaintiff that if there were any 
profits on the building construction end of the Brennan 
Construction Company’s business, he would be furnished 
with a statement thereof. 
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VII. 

Conclusion. 

It is respectfully submitted that the decree below is 
erroneous and inequitable, and that the same should be 
reversed and the cause remanded with directions to enter a 
decree in favor of the plaintiff against the defendant in the 
sum of $4,018.76. with interest thereon from March 12, 
1912, which is the date of the statement made by the de- 
fendant company showing its profits on construction work 
contemplated by the contract with plaintiff, and subsequent 
to the date of that contract, July 17, 1907. 

Respectfully submitted, 

Myer Cohen. 

Richard D. Daniels. 

Frank J. Hogan, 

Attorneys for Appellant. 


Washington, D. C., October 11, 1917. 







